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Background 

The  Office  of  the  Comptroller  of  the  Currency  (OCC) 
was  established  in  1863  as  a  bureau  of  the  Department 
of  the  Treasury  The  OCC  is  headed  by  the  Comptroller 
who  is  appointed  by  the  President,  with  the  advice  and 
consent  of  the  Senate,  for  a  5-year  term 

The  OCC  regulates  national  banks  by  its  power  to 

•  Approve  or  deny  applications  for  new  charters, 
branches,  capital  or  other  changes  in  corporate  or 
banking  structure; 

•  Examine  the  banks; 

•  Take  supervisory  actions  against  banks  which  do 
not  conform  to  laws  and  regulations  or  which  other¬ 
wise  engage  in  unsound  banking  practices,  includ¬ 
ing  removal  cf  officers,  negotiation  of  agreements 
to  change  existing  bank  practices  and  issuance  of 
cease  and  desist  orders;  and 

•  Issue  ruies  and  regulations  concerning  banking 
practices  and  governing  bank  lending  and  invest¬ 
ment  practices  and  corporate  structure. 

The  OCC  divides  the  United  States  into  six  geographi¬ 
cal  districts,  with  each  headed  by  a  Deputy  Comptrol¬ 
ler 

The  Office  is  funded  through  assessments  on  the 
assets  of  national  banks 


The  Comptroller 

H.  Joe  Selby  has  been  Acting  Comptroller  of  the 
Currency  since  May  6,  1985. 

By  statute,  the  Comptroller  serves  a  concurrent  term  as 
a  Director  of  the  Federal  Deposit  Insurance  Corpora¬ 
tion,  a  member  of  the  Federal  Financial  Institutions 
Examination  Council  and  a  nonvoting  member  of  the 
Depository  Institutions  Deregulation  Committee. 

Mr.  Selby  began  his  career  at  the  OCC  in  1954  He  has 
served  as  Regional  Administrator  of  the  Portland  and 
San  Francisco  offices  in  1975  Mr.  Selby  was  appointed 
Senior  Deputy  Comptroller  for  Operation?  He  held  that 
position  until  1983  when  he  was  appointed  Senior 
Deputy  Comptroller  for  Bank  Supervision 

He  received  a  B.A  in  Banking  and  Finance  from  the 
University  of  Texas.  He  has  received  many  awards  and 
citations  including  the  Presidential  Rank  of  Distin¬ 
guished  Executive  for  sustained  extraordinary  accom¬ 
plishments  in  management  and  public  service 
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Operations  of  National  Banks 


The  economic  recovery,  which  began  in  November 
1 982,  was  much  slower  in  the  first  quarter  of  1 985.  The 
nation’s  gross  national  product  grew  at  an  annual  rate 
of  1.3  percent,  the  smallest  quarterly  GNP  gain  since 
the  0.5  percent  increase  in  the  final  quarter  of  1982. 

The  first  quarter’s  less  than  impressive  GNP  was 
directly  affected  by  the  strong  U  S.  dollar.  The  rising 
tide  of  imports  during  the  quarter  pummeled  domestic 
manufacturers.  As  the  dollar  reached  record  highs  in 
late  February,  imports  that  compete  with  American 
goods  became  attractively  cheap  while  U  S.  exports 
were  priced  out  of  foreign  markets. 

While  business  spending  on  capital  investment  and 
inventory  rebuilding  led  the  current  recovery  in  previ¬ 
ous  reporting  periods,  expenditures  by  consumers 
sustained  the  economic  upswing  in  the  first  3  months 
of  1985.  In  the  first  quarter,  consumer  installment  debt 
grew  at  an  annual  rate  in  excess  of  20  percent. 

Although  some  questioned  the  staying  power  of  the 
current  expansionary  cycle,  warning  signs  that  tradi¬ 
tionally  signal  the  end  of  a  recovery  were  absent. 
Interest  rates,  rather  than  rising,  continued  to  fall 
during  the  first  quarter  of  1985,  and  renewed  inflation 
at  the  consumer  level,  another  yellow  light,  was  not  yet 
evident. 

The  prime  rate,  the  base  rate  on  corporate  loans  at 
large  U.S.  money  center  commercial  banks,  declined 
during  the  first  3  months  of  1985  from  10%  percent  to 
10V2  percent.  Federal  funds,  which  had  been  trading 
in  the  15  percent  to  8%  percent  range  at  the  begin¬ 
ning  of  the  quarter,  were  trading  in  the  9V4  percent  to 
5  percent  range  by  the  end  of  March. 

Although  the  prognosis  at  the  end  of  March  was  for 
continued  economic  expansion  through  the  rest  of 
1985,  many  of  the  headaches  that  have  plagued 
national  banks  during  the  entire  course  of  this  current 
recovery  seemed  likely  to  continue  for  the  time  being. 
Problems  associated  with  the  petroleum,  farming,  and 
real  estate  construction  industries  showed  no  early 
signs  of  abating.  The  larger  national  banks  continued 
to  be  concerned  with  the  difficulties  associated  with 
foreign  borrowers. 

On  March  31,  1985,  there  were  4,925  active  national 
banks.  Twelve  of  these  were  multinational  banks,  the 
largest  national  banks  with  worldwide  operations.  A 


group  of  170  banks  were  regional  banks  These  were 
banks  with  total  assets  of  $1  billion  or  more,  but  with 
primarily  domestic  operations.  The  remaining  4,473 
banks  were  those  with  total  assets  of  less  than  $1 
billion.  These  smaller  institutions  constituted  the  com¬ 
munity  banks. 

In  the  first  quarter  of  1985,  net  income  in  national 
banks  of  $2.6  billion  increased  15.8  percent  when 
compared  to  first  quarter  1984  earnings.  This  improve¬ 
ment  occurred  in  spite  of  a  greatly  magnified  loan  loss 
provision  expense.  The  growth  in  net  income  was 
largely  due  to  enhanced  net  interest  earnings  and 
noninterest  income  in  conjunction  with  controlled 
noninterest  expenses  such  as  salaries,  occupancy 
costs  and  other  overhead. 

The  continued  decline  in  the  general  level  of  interest 
rates  in  the  first  quarter  of  1985  permitted  national 
banks  to  improve  net  interest  margins  when  compared 
with  those  of  1  year  earlier.  For  the  twelve  multinational 
banks,  the  ratio  of  net  interest  earnings  to  average 
earning  assets  increased  42  basis  points  to  3.51 
percent  from  March  1984  to  March  1985.  The  im¬ 
provement  in  this  ratio  for  the  170  regional  banks  was 
1 1  basis  points  to  4.72  percent.  Although  the  commu¬ 
nity  banks  continued  to  have  a  wider  net  interest 
margin  than  either  of  the  other  two  bank  groups,  the 
ratio  for  these  4,743  national  banks  gained  only  3 
basis  points  from  1  year  before  and  stood  at  5.17 
percent  as  of  March  31,  1985. 

Net  loan  and  lease  charge-offs  in  national  banks  in  the 
first  quarter  of  1985  outpaced  those  for  the  similar 
period  in  1 984.  In  order  to  bolster  reserves,  the  growth 
in  loan  losses  necessitated  an  increase  in  the  provi¬ 
sion  for  possible  loan  and  lease  losses  expense  For 
the  total  national  bank  population,  the  provision  for 
possible  loan  losses  increased  44  percent  in  March 
1985  when  compared  to  that  for  the  first  quarter  of 

1984.  The  increase  in  this  expense  item  was  most 
pronounced  in  the  regional  national  banks.  This  group 
of  banks  increased  its  provision  expense  76  percent 
from  1  year  before.  For  multinational  banks  the  in¬ 
crease  was  23  percent,  and  for  community  banks  42 
percent. 

Noninterest  income  in  national  banks  as  of  March  31 

1985,  was  up  13.8  percent  from  the  figure  posted  for 
the  first  3  months  of  1984  Multinational  banks  contin¬ 
ued  to  rely  more  heavily  than  did  the  other  two  bank 
groups  on  income  sources  such  as  fees  and  service 
charges  to  improve  profitability  The  ratio  of  nonmter- 
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RETURN  ON  AVERAGE  ASSETS 
IS  UP  SIGNIFICANTLY  IN  THE 
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NET  INTEREST  MARGINS  IN  NATIONAL  BANKS 
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3ST 


MAR  84  JUNE  84  SEPT  84  DEC  84  MAR  85 


LOAN  GROWTH  IN  NATIONAL  BANKS 
REFLECTED  THE  FIRST  QUARTER  SLOWDOWN 
IN  THE  ECONOMIC  RECOVERY 
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PROVISION  EXPENSE  IN  THE  FIRST  QUARTER 
OF  1985  IS  UP  FROM  A  YEAR  AGO 
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est  income  to  average  assets  improved  20  basis 
points  to  1  32  percent  in  the  multinational  banks  In  the 
community  banks  the  improvement  was  2  basis  points 
to  0  72  percent  In  the  regional  banks  the  ratio  de¬ 
clined  9  basis  points  from  1  year  ago  to  1  22  percent 

Although  overhead  costs  also  increased  for  the  first 
quarter  of  1985  //hen  compared  to  the  similar  period  a 


year  ago,  the  growth  of  12  percent  represented  a 
continued  decline  in  the  rate  of  increase  in  these  oper¬ 
ating  expenses.  In  the  multinational  banks,  the  ratio  of 
noninterest  expense  to  average  assets  grew  16  basis 
points  from  March  1984  to  March  1985  to  2.79  percent 
The  increase  in  the  community  banks  was  8  basis  points 
to  3  34  percent  For  the  regional  banks  the  ratio  declined 
3  basis  points  to  3  52  percent 
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TOTAL  CAPITAL  IS  UP  MOST  SIGNIFICANTLY 
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CASH  DIVIDENDS  PAID  IN  THE  FIRST 
QUARTER  OF  1985  ARE  UP  IN  THE 
COMMUNITY  NATIONAL  BANKS  WHEN 
COMPARED  TO  FIRST  QUARTER  1984 


2.0 


MAR  84  JUNE  84  SEPT  84  DEC  84  MAR  85 


1  5 


MAR  84  JUNE  84  SEPT  84 


DEC  84 


MAR  85 


SOURCE:  NBSVDS 


SOURCE  NBSVDS 


In  spite  of  a  decline  in  first  quarter  income  in  the 
community  banks,  the  mean  return  on  average  assets 
for  this  bank  group  of  1 .05  percent  was  identical  to  the 
figure  posted  as  of  March  1984.  This  was  due  to 
curtailed  asset  growth.  In  the  multinational  banks,  the 
mean  return  on  average  assets  jumped  32  basis 
points  to  0.50  percent  from  March  1984  to  March 
1985.  This  was  due  primarily  to  the  dramatic  turn¬ 
around  in  the  profitability  of  several  banks  in  the 
multinational  bank  group  in  the  first  quarter  of  this 
year.  For  regional  banks  the  return  on  average  assets 
of  0.84  percent  was  up  2  basis  points  from  the  first 
quarter  of  1984. 

On  March  31,  1985,  consolidated  foreign  and  domes¬ 
tic  assets  of  national  banks  were  $1  492  trillion.  That 
was  a  decline  of  0.4  percent  from  December  31 ,  1984 

The  modest  growth  of  0.5  percent  in  the  gross  loan 
portfolios  of  national  banks  during  the  first  quarter  of 
1985  was  a  reflection  of  the  slowdown  in  the  general 
economic  recovery.  The  multinational  banks  saw  a 
3-month  decline  of  1.6  percent  in  gross  loans  and 
leases  outstanding.  In  regional  and  community  na¬ 


tional  banks  gross  loans  grew  by  1 .5  percent  and  2.4 
percent  respectively. 

Holdings  of  investment  securities  by  national  banks 
increased  by  0.8  percent  in  the  first  3  months  of  1985. 
During  that  time  period  the  possession  of  U.S.  govern¬ 
ment  issues  increased  by  2.3  percent  while  the  own¬ 
ership  of  state,  county  and  municipal  (SCM)  securities 
declined  by  2.7  percent. 

During  the  first  quarter  of  1985,  the  ownership  of  U.S. 
government  securities  by  multinational  banks  in¬ 
creased  $148  million  or  1 .2  percent  while  the  holdings 
of  SCM  obligations  declined  $380  million  or  6  7  per¬ 
cent.  In  the  regional  national  banks,  U  S  government 
portfolios  increased  $318  million  or  0.7  percent  and 
SCM  holdings  fell  $904  million  or  3  4  percent  since 
yearend  1984.  The  community  banks  had  the  largest 
3-month  increase  in  ownership  of  U.S  government 
securities,  $2.3  billion  or  3  6  percent  The  ownership  of 
SCM  securities  by  these  smaller  banks  declined  by 
$432  million  or  1.4  percent  from  December  1984 

On  March  31 ,  1985,  total  consolidated  deposits  for  the 
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national  bank  system  equalled  $1,142  trillion,  a  de¬ 
cline  of  0  7  percent  from  yearend  1984  In  the  multi¬ 
national  banks  total  deposits  remained  relatively  sta¬ 
ble  while  in  the  community  banks  they  increased  0.3 
percent  during  the  first  3  months  of  the  year  In  the 
regional  banks  total  deposits  declined  2.4  percent. 

Deposits  with  an  unregulated  interest  rate  continued 
to  grow  in  relation  to  other  types  of  deposit  accounts. 
At  the  end  of  the  first  quarter  1985,  these  deposits 
totalled  $804.1  billion  or  70  percent  of  all  deposits  in 
national  banks  These  deposits  climbed  3.6  percent 
during  the  first  3  months  of  1985  at  community  banks. 
For  multinational  and  regional  banks,  deposits  with  an 
unregulated  interest  rate  grew  2.4  percent  and  2  8 
percent  respectively. 

In  the  first  quarter  of  1985,  outstanding  subordinated 
debt  in  national  banks  increased  13.2  percent  and 
equalled  $7  0  billion  on  March  31,  1985.  The  multina¬ 
tional  banks,  with  $4  1  billion  of  the  total,  were  the 
most  prevalent  users  of  this  type  of  funding.  Next  were 
the  regional  banks  with  $2.3  billion  followed  by  the 
community  banks  with  only  $600  million. 

Net  loan  and  lease  losses  were  up  30.5  percent  in 
national  banks  for  the  first  quarter  of  1985  when 
compared  to  the  same  period  a  year  ago.  Only  the 
twelve  multinational  banks  experienced  a  decline  in 
the  mean  ratio  of  net  loan  losses  to  average  total 
loans,  reflecting  the  large  amount  of  loan  charge-offs 
booked  in  1984  For  these  largest  banks,  this  ratio 
declined  23  basis  points  to  0.74  percent  from  March 
1984  to  March  1985.  In  the  regional  banks  the  ratio 
increased  2  basis  points  to  0  56  percent.  The  commu¬ 
nity  banks  saw  their  average  ratio  jump  20  basis 
points  to  0  55  percent. 

National  banks'  provision  for  loan  losses  of  $2.0  billion 
exceeded  net  charge-offs  of  $1 .5  billion  during  the  first 
3  months  of  the  year.  This  excess  contributed  to  a  4.2 
percent  increase  during  the  period  in  the  allowance 
for  loan  and  lease  losses. 

In  the  first  quarter  of  1985  loans  or  leases  90  days  or 
more  past  due,  renegotiated  or  in  nonaccrual  status  in 
community  banks  equalled  2  59  percent  of  gross 
loans,  an  increase  of  24  basis  points  from  December 
1984  For  multinational  banks  the  ratio  increased  4 
basis  points  to  4  35  percent  In  the  regional  banks, 
theratio  of  nonperforming  loans  to  gross  loans  de¬ 
clined  3  basis  points  to  2  43  percent. 


Total  capital  in  national  banks  was  $108  7  billion  on 
March  31,  1985,  an  increase  of  3.3  percent  from 
yearend  1984  During  that  period,  the  largest  improve¬ 
ment  in  the  ratio  of  total  capital  to  total  assets  was  in 
the  multinational  banks,  41  basis  points  to  6.75  per¬ 
cent.  Regulatory  pressure  for  an  increased  capital 
cushion  in  the  multinational  banks  appears  to  be 
having  a  salutary  effect.  The  regional  banks  saw  their 
average  ratio  climb  30  basis  points  in  the  first  quarter 
to  7.20  percent.  With  a  16  basis  point  increase  to  8  99 
percent,  the  community  banks  had  the  largest  total 
capital  ratio  and  remained  the  most  heavily  capitalized 
of  the  three  bank  groups. 

In  the  first  quarter  of  1 985,  only  the  community  national 
banks  increased  the  amount  of  cash  dividends  paid 
relative  to  net  income  compared  to  the  same  period 
the  prior  year.  The  ratio  of  cash  dividends  to  net 
income  in  the  first  3  months  of  1985  increased  219 
basis  points  to  22.46  percent.  For  regional  banks, 
dividends  paid  declined  from  41.03  percent  of  net 
income  in  the  first  quarter  of  1984  to  35.41  percent  in 
1985.  In  the  multinational  banks,  the  decline  was  from 
39.20  percent  to  37.62  percent. 

In  summary,  profits  in  national  banks  are  up  in  the  first 
quarter  of  1985  when  compared  to  those  posted  for 
the  same  period  in  1984  National  banks  have  been 
able  to  absorb  an  increase  in  loan  losses  and,  at  the 
same  time,  replenish  and  augment  the  reserve  cush¬ 
ion  created  to  absorb  future  write-offs.  The  growth  in 
loan  loss  reserves  and  enhanced  first  quarter  profit¬ 
ability,  along  with  new  equity  and  mandatory  convert¬ 
ible  debt  issues  during  the  period,  have  resulted  in  an 
increase  in  the  total  capital  accounts  of  national  banks 
as  a  group.  All  of  these  events  have  placed  the 
national  bank  system  in  a  position  to  continue  to  cope 
satisfactorily  with  future  economic  events. 

On  March  31,  1985,  there  were  816  national  banks 
receiving  special  supervision  due  to  financial,  operat¬ 
ing  or  compliance  weaknesses.  This  was  a  5  percent 
increase  from  December  1984  and  a  21  percent 
increase  from  March  1984 


Woodrow  W  Reagan 
NBE/Financial  Analyst 
Community  Bank  Analysis  Division 
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Computerized  Loan  Origination  Networks  In  A 
Changing  Mortgage  Market 


In  the  good  old  days  of  banking — 5  or  6  years  ago — 
the  prospective  home  buyer  found  an  appropriate 
house  and  then  headed  directly  to  the  bank,  the  S&L 
or  a  mortgage  banker  to  discuss  financing.  Today, 
that  same  home  buyer  may  need  to  go  no  further  than 
the  office  of  the  real  estate  agent  who  located  the 
house.  If  that  real  estate  office  is  affiliated  with  a 
computerized  loan  organization  network,  it  can  pro¬ 
vide  information  about  an  array  of  mortgage  products; 
prequalify  the  buyer  for  the  appropriate  loan;  and,  in 
many  instances,  go  much  further  toward  actual  provi¬ 
sion  of  a  mortgage. 

This  scene  at  the  real  estate  office  represents  one  of 
the  most  dramatic  elements  in  the  mini-revolution 
taking  place  in  the  financing  and  distribution  of  mort¬ 
gages.  The  vehicle  is  a  computer  which  links  the 
buyer  and  the  broker/intermediary  directly  with  the 
sources  of  financing,  effectively  turning  the  real  estate 
office  into  a  mortgage  financing  service.1 

The  history  of  computerized  loan  origination  net¬ 
works — generally  known  as  "CLO’s” — is  short  but 
dynamic.  In  1982,  one  of  the  earliest  CLO’s, 
CompuFund  National  Mortgage  network,  opened  its 
doors  in  California.  A  year  later  the  First  Boston 
Corporation  launched  Shelternet,  the  first  national 
network,  and  sent  shockwaves  through  the  mortage 
industry  by  designing  a  system  which  appeared  to  link 
participating  real  estate  brokers  directly  to  the  sec¬ 
ondary  markets. 

Since  that  time,  approximately  30  networks  serving 
national,  regional  and  local  markets  have  sprung  up 
(and,  in  some  caes,  died).  Meanwhile,  financial  con¬ 
glomerates  like  Sears,  realtor  franchisors  like  Century 
21,  some  S&L’s  and  numerous  mortage  bankers  have 
scrambled  to  create,  purchase,  or  form  corporate 
affiliations  with  CLO  networks.  Predictions  for  market 
share  of  CLO  mortgage  loan  organizations  have  risen 
dramatically.  It  has  been  projected  that  CLO’s  will 
originate  approximately  30  percent  of  one-  to  four- 


’Computerized  loan  networks  have  been  defined  as  "a  technology 
based  process  whereby  machines  are  designed  to  communicate 
with  each  other — linking  numerous  parties  to  meet  product  goals  or 
marketing  objectives."  A  V  Kissal,  “Changing  Mortgage  Markets 
Cause  Flight  to  New  Technology,"  Bottomline,  Vol  1,  No  11, 
September  1984 


family  mortgage  loans  by  1990. 2 

It  goes  without  saying  that  this  dynamic  development 
in  the  origination  and  distribution  of  mortgage  loans 
has  profound  implications  for  traditional  mortgage 
lenders.  In  December  1984,  the  Customer  and  Indus¬ 
try  Affairs  Division  of  the  Office  of  the  Comptroller  of 
the  Currency  (OCC),  in  conjunction  with  the  Federal 
Home  Loan  Bank  Board  (FHLBB),  convened  a  forum 
to  explore  these  implications.  Approximately  100 
bankers,  S&L  representatives,  mortgage  bankers,  and 
other  experts  heard  presentations  from  six  diverse 
networks  and  explored  opportunities,  challenges,  and 
issues  which  CLO’s  pose  for  traditional  lenders.  This 
article  summarizes  the  forum  and  developments  in  the 
field  since  that  time. 

Background:  The  Environment  That  Created 
CLO’s 

CLO’s  are  a  by-product  of  a  number  of  interrelated 
forces  restructuring  the  mortgage  market  in  the  last 
half  a  dozen  years:  vertical  integration  of  financial 
institutions  and  emergence  of  the  one-stop  financial 
service  concept;  volatility  of  mortgage  rates  and  pro¬ 
liferation  of  mortgage  products;  increased  application 
of  computer  technology  to  the  mortgage  lending  proc¬ 
ess;  and  the  emergence  of  the  secondary  market  and 
securitization  of  mortgages  as  driving  forces  in  mort¬ 
gage  finance.  The  concrete  manifestations  of  these 
trends  were  consolidation  of  various  financial  institu¬ 
tions  and  increased  use  of  the  computer  to  bind  them 
together.  The  nation's  real  estate  brokerage  industry 
became  increasingly  concentrated.3  At  the  same  time, 
brokers  joined  with  mortgage  bankers;  financial  con¬ 
glomerates  acquired  brokerages,  S&L’s,  and  mort¬ 
gage  banking  firms;  and,  in  some  20  states,  S&L's 
began  acquiring  brokerage  operations  4  Meanwhile, 


2Based  on  a  December  1984  survey  by  MCS  Associates,  manage¬ 
ment  consulting  firm,  Newport  Beach,  California,  for  Goldome 
Realty 

3Many  statistics  document  this  consolidation  According  to  the 
National  Association  of  Realtors,  45  percent  of  all  real  estate 
salespersons  are  in  larger  firms  (over  50  agents)  and  these  firms 
handle  40  percent  of  all  transactions  Further,  the  largest  future 
growth  is  predicted  for  subsidiary  companies  like  Coldwell  Banker 
and  Merrill  Lynch,  each  of  which  far  surpassed  competitors  in  gross 
revenues  in  1983  (“It's  Hard  to  Tell  If  Today's  Real  Estate  Agent  Is 
Friend  or  Foe,"  Savings  Institutions,  January  1985  ) 

4At  least  20  states  now  allow  state-chartered  savings  and  loan 
associations  or  savings  banks  to  engage  in  third-party  brokerage 
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deregulation  and  economic  factors  produced  fluctu¬ 
ating  mortgage  rates  and  a  host  of  variable  rate 
mortgage  products  which  only  computers  could  track 
effectively  Finally,  the  burgeoning  secondary  market 
made  mortgages  and  mortgage-backed  securities 
highly  attractive  tradeable  assets  for  nonportfolio  lend¬ 
ers,  who  quickly  demanded  ready  access  to  the 
mortgage  market 

All  of  these  developments  set  the  stage  for  the  emer¬ 
gence  and  rapid  growth  of  CLO's.  In  an  industry  in 
which  the  computer  was  already  in  wide  use  to  pro¬ 
cess  mortgages  and  provide  real  estate  listings,  the 
utilization  of  the  computer  to  link  purchase  of  a  home 
with  funding  of  a  mortgage  was  the  natural  next  step. 

CLO's 

The  term  "computerized  loan  origination  network"  is  a 
generic  one  which  covers  a  variety  of  systems  that 
differ  in  terms  of  services  provided,  markets  served, 
corporate  ownership,  and  extent  of  access  to  lenders 
and  brokers.  Essentially,  there  are  two  basic  types  of 
systems:  computerized  loan  information  networks  and 
computerized  loan  origination  networks.  The  function 
of  the  former,  as  the  name  implies,  is  primarily  the 
listing  of  current  loan  programs/rates  offered  by  par¬ 
ticipating  lenders.  These  listings,  normally  displayed 
on  computers  in  participating  realtors'  offices,  are 
updated  regularly.  A  prime  example  is  Rennie  Mae, 
owned  and  operated  by  the  National  Association  of 
Realtors.  Like  most  other  such  networks,  Rennie  Mae 
provides  some  services  other  than  informational  but 
stops  short  of  loan  origination,  processing  and  clos¬ 
ing  Specifically,  Rennie  Mae  is  designed  to  prequalify 
potential  home  buyers,  transmit  applications  to  partic¬ 
ipating  lenders  and  enable  a  realtor  to  track  the  status 
of  an  application  while  it  is  being  processed  by  the 
lender. 

On  the  other  side  of  the  spectrum,  computerized  loan 
origination  systems  take  and  process  loan  applica¬ 
tions,  provide  underwriting  services  and,  in  some 
instances,  deliver  closed  loans  to  the  lender.  The 
ultimate  example  is  Shelternet,  which  prequalifies  the 
buyer  for  affordable  loan  products;  takes  applications; 
generates  verification,  disclosure  and  closing  docu¬ 
ments,  and  delivers  closed  loans  to  lenders.  Essen¬ 
tially,  Shelternet  changes  the  lender  from  loan  origina¬ 
tor  to  investor  Not  all  computerized  loan  organization 
networks  however,  execute  the  loan  process  from  A 
to  Z  An  example  of  an  intermediate  computerized 
loan  origination  system  is  Loan  Express,  owned  by 


either  rhrecV/  or  through  service  corporations  ("Third-Party  Broker¬ 
age  Threats  Continuing  Realtor  News.  Vol  6.  No  13  April  22 

1 985  ) 


Planning  Research  Corporation  (PRC),  which  devel¬ 
oped  the  Multiple  Listing  Systems  (MLS)  used  by  most 
realtors.  Loan  Express  lists  loan  products  of  partici¬ 
pating  lenders  on  MLS  screens,  takes  and  processes 
applications  in  its  own  offices  and  then  delivers  the 
loan  packages  to  the  lenders  for  underwriting  and 
closing 

The  participation  and  role  of  lenders  in  computerized 
mortgage  networks  vary  according  to  method  of  op¬ 
eration.  Computerized  loan  information  systems  are 
generally  open  to  all  lenders  that  desire  to  list  loan 
products,  provided  they  meet  specified  requirements 
(such  as  approval  as  seller/services  by  the  leading 
secondary  market  agencies)  and  pay  listing  fees,  if 
required.  Lenders  participating  in  loan  origination  net¬ 
works  either  fund  mortgages  originated  through  the 
network  (CompuFund)  or  invest  in  mortgages  closed 
by  the  system  (Shelternet).  In  the  former  case,  lenders 
normally  pay  between  one  and  two  points  for  each 
loan  processed  and  forego  origination  fees;  partici¬ 
pants  in  Shelternet  pay  a  $200  fee  per  loan  when  they 
retain  servicing,  and  earn  no  up-front  origination  fees. 

While  the  networks  described  above  operate  as 
"open"  systems,  private  or  "closed"  systems  which 
restrict  accessibility  are  becoming  more  common. 
Increasingly,  mortgage  bankers,  other  lenders,  real¬ 
tors  and  financial  conglomerates  are  custom  design¬ 
ing  their  own  systems  or  contracting  for  private  net¬ 
work  service  (usually  with  Shelternet).5  The  ultimate 
example,  and  most  formidable  for  traditional  lenders, 
is  "Mortgage  One"  recently  launched  by  Sears  to  link 
Coldwell  Banker  housing  customers  with  Coldwell’s 
mortgage  banking  arm  and,  ultimately,  with  other 
Sears  affiliates. 

The  corporate  structure  of  CLO  networks  is  as  varied 
and  complex  as  the  services  they  provide.  Ohio’s 
Homeowner  Services  is  owned  jointly  by  a  state  sav¬ 
ings  bank  and  the  Ohio  Association  of  Realtors;  Loan 
Link  is  a  subsidiary  of  TRW;  Remote  Mortgage  Origi¬ 
nations  (RMO)  and  Electronic  Realty  Associates,  Inc. 
(ERA),  a  major  franchisor,  are  affiliates  of  Commercial 
Credit,  which  is  owned  by  Control  Data.  Similarly, 
computerized  systems  differ  in  market  areas  served. 
The  vast  majority  of  existing  systems  (while  normally 
open  to  lenders  nationwide)  serve  realtors  in  only  a 
limited  area  (one  state  or  region).6 


5See  “Individualized  CLO's  Are  On  The  Way, "  Real  Estate  Finance 
Today.  Vol  2,  No  5,  March  15.  1985 

6CompuFund  Inc  ,  for  example,  currently  operates  only  in  California 
and  Texas  but  lists  mortgage  products  from  lenders  from  many 
other  states 


Impact  on  Traditional  Lenders:  Benefits  and 
Concerns 

The  emergence  and  precipitious  growth  of  computer¬ 
ized  loan  networks  offer  both  opportunities  and  com¬ 
petitive  challenges  to  traditional  mortgage  lenders. 
While  the  ratio  of  opportunities  to  challenges  varies 
according  to  the  type  of  lenders  (e.g.,  national  banks 
compared  to  many  S&L’s;  regulated  institutions  com¬ 
pared  to  mortgage  bankers),  the  advantages  and 
drawbacks  for  traditional  lenders  can  be  described 
generically. 


Benefits 

The  potential  benefits  for  traditional  lenders  linked  to 
computerized  loan  networks  fall  roughly  into  the  fol¬ 
lowing  interrelated  categories:  enhanced  geographic 
access;  lower  costs;  enhanced  investment  opportuni¬ 
ties;  and  greater  strategic  flexibility. 


•  Geographic  Accessibility— CLO's  provide  lend¬ 
ers  access  to  national  markets  and  a  nationwide 
base  of  originations.  This  affords  opportunities  to 
tap  the  most  profitable  markets  and  provides  a 
risk  management  tool  at  times  when  customary 
regional  mortgage  markets  are  depressed  and 
local  default  rates  high.  A  related  benefit  is 
opportunity  for  product  innovation  through  the 
testing  of  new  products  in  a  variety  of  markets. 

•  Lower  Costs,  Higher  Profits — As  a  result  of  ac¬ 
cessibility,  efficiency,  and  economies  of  scale, 
computerized  systems  offer  potential  cost  re¬ 
ductions  in  loan  origination  and/or  acquisition  of 
servicing.  CLO’s  enable  lenders  to  increase  loan 
volume  quickly  and  can  increase  income  from 
servicing  loans  generated  by  a  low-cost  origina¬ 
tion  pipeline. 

•  Enhanced  Investment  Opportunities — For  those 
lenders  interested  in  purchasing  mortgages  (as 
opposed  to  origination  or  servicing),  CLO’s  offer 
access  to  fast  delivery  of  products  which  are 
tailored  to  the  asset  needs  of  the  institution  or  to 
fulfillment  of  the  requirements  of  a  particular 
secondary  market  commitment. 

•  Strategic  Flexibility — All  of  the  above  add  up  to 
enhanced  strategic  flexibility  for  the  traditional 
mortgage  lender.  CLO’s  provide  lenders  the 
opportunity  to  develop  a  flexible  mortgage  strat¬ 
egy  through  their  ability  to  test  products  in  varied 
mortgage  markets;  to  move  in  and  out  of  markets 
quickly;  to  select  and  enter  only  those  segments 
of  the  business  deemed  most  desirable  for  the 
institution;  and  to  alter  products  and  market 
strategy  rapidly. 


Concerns 

If  CLO’s  offer  lenders  all  of  the  above  benefits  and 
opportunities,  what  is  the  basis  for  lender  nervousness 
about  the  growth  of  CLO’s?  Looking  at  the  short-run, 
lenders  have  the  following  concerns: 

•  Loss  of  Contact  with  the  Mortgage  Customer — 

As  Sears  and  Merrill  Lynch  have  discovered,  the 
mortgage  client  is  also  a  customer  for  mutual 
funds,  cash  management  accounts,  furniture, 
etc.  For  lenders,  loss  of  contact  with  the  mort¬ 
gage  customer  means  loss  of  cross-selling  op¬ 
portunities — a  negation  of  the  "one-stop"  finan¬ 
cial  service  strategy.  A  related  concern  is  loss  of 
lender  identity  and  the  market  visibility  resulting 
therefrom. 

•  Decreased  Quality  Control  in  the  Underwriting  of 

Mortgage  Products — By  definition,  third  party 
loan  processors  and  underwriters  (networks  and 
their  employees)  do  not  have  the  same  stake  in 
assuring  quality  underwriting  as  lenders  who 
fund  or  purchase  the  loans.  To  be  sure,  the 
major  networks  provide  a  variety  of  warranties, 
guaranteeing  that  loans  are  error-free,  in  keep¬ 
ing  with  lender  underwriting  standards  and/or  in 
compliance  with  applicable  laws.  None  of  the 
guarantees,  however,  is  considered  sufficiently 
fool-proof.7  Another  source  of  concern  about 
quality  control  stems  from  fears  about  quality  of 
loan  counselling  available  to  buyers  in  the  real- 
tor’s  office.  Lenders  fear  that  most  realtors  are 
neither  motivated  nor  equipped  to  complement 
the  array  of  numbers  on  a  screen  with  profes¬ 
sional  loan  counselling  which  will  ensure  the 
client  can  afford  the  mortgage  under  consider¬ 
ation. 

•  Realtor  Conflicts-of-lnterest — This  concern  stems 
from  two  related  factors:  payment  of  fees  by  some 
networks  for  loans  originated  by  realtors  and  real¬ 
tor  steering  customers  to  affiliated  lenders.  Obvi¬ 
ously,  the  incentives  for  realtors  to  steer  customers 
to  subsidiary  or  affiliated  mortgage  banking  oper¬ 
ations  or  S&L’s  can  be  powerful.  Additionally, 
some  closed  networks  channel  realtor  loan  appli¬ 
cations  directly  to  the  affiliated  mortgage  banker 
and  pay  the  realtor  a  fee  for  each  application 
submitted. 

Lender  concerns  about  realtor  conflicts-of-interest 
are  based  on  two  considerations:  the  potential  for 
unfair  competition  and  the  possible  undermining  of 
the  credit  evaluation  process  (loan  quality)  as  a 
result  of  fee  incentives.8 


7Sheltemet,  for  example,  warrants  each  loan  for  a  30  to  90  day 
period,  during  which  the  lender  has  the  option  to  reject  the  loan 
After  that,  the  lender  has  no  recourse 

®See  "Legal  Developments."  below,  for  further  discussion  of  this 
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•  Aggressive  Price  Competition — CLO's  create  in¬ 
centives  for  aggressive  pricing  competition 
which  is  detrimental  to  profits  Lenders  more 
interested  in  building  servicing  portfolios  than  in 
yield  may  tend  to  engage  in  below  market  pric¬ 
ing  Further,  large  volume  lenders  listing  on 
networks  are  likely  to  be  able  to  outbid  smaller 
institutions.* 9 

•  Loss  of  Origination  Income — As  already  indi¬ 
cated,  lenders  listing  through  computerized  loan 
origination  networks  usually  forego  origination 
fees  As  CLO’s  develop,  their  access  to  the 
buyer  at  the  point  of  sale  will  swing  origination 
volume  increasingly  to  the  networks  and  away 
from  traditional  lenders.10 

•  Compliance  Issues — Some  lenders  are  con¬ 
cerned  that  the  separation  of  the  origination 
function  (when  performed  by  realtors)  from  the 
funding  function  (performed  by  lenders)  may 
lessen  their  ability  to  ensure  that  loans  are  made 
in  compliance  with  consumer  laws,  particularly 
Truth-in-Lending  and  Equal  Credit  Opportunity 
Act  (ECOA)  disclosure,  notification  and 
recordkeeping  requirements.11 


All  of  the  above  are  immediate  and  legitimate  concerns. 
The  fundamental  issue  facing  traditional  lenders  in  the 
long  run  is  capsulized  in  the  following  description  of 
Sears'  newly  launched  electronic  network: 

What  Sears,  Roebuck  and  Company  has  done  is 
to  install  the  first  in-house  electronic  link  between 


issue 

9A  recent  article  on  the  impact  of  technology  on  banking,  (Paul  A 
Willax.  "Banks  Underestimate  Technology  At  Their  Own  Peril," 
American  Banker,  May  15,  1985,  p  4)  makes  the  following  obser¬ 
vations 

All  of  these  trends — coupled  with  the  influences  of  deregula¬ 
tion — will  probably  cause  an  increasing  number  of  institutions 
to  rely  on  naked  price  competition  to  attract  and  retain  retail 
customers 

Unfortunately  expanded  reliance  on  price  competition  and 
homogeneous  products  will,  in  the  long  run,  make  individual 
institutions — indeed  the  entire  traditional  financial  services 
ndustry — more  vulnerable  to  those  competitors  who  can  field 
expensive  proprietary  technology 

Among  banks,  smaller  institutions  are  likely  to  suffer  most  from  this 
development  In  1983  89  4  percent  of  community  banks  (under 
I'OO  million)  and  87  6  percent  of  banks  with  $100  to  $500  million  in 
assets  were  mortgage  lending  originators  In  contrast,  only  55 
percent  of  banks  over  $2  500  million  engaged  in  direct  mortgage 
ending  (  Bank  Real  Estate  Finance  Report,  American  Bankers 
Association  ’984  ) 

'he  federa  Reserve  Board  (F  RB)  of  course  has  rulemaking  and 
interpet  /e  authority  with  respect  to  these  statutes  For  a  discussion 
of  re  evarf  FR8  nterpretafions.  see  "CIO  Systems  Trigger  Compli- 


the  money  markets  and  the  mortgage-seeking 
public.  An  array  of  "Star  Wars’’  wizardry  lets  it  offer 
a  choice  of  home  mortgages,  electronically  pro¬ 
cess  the  loan,  lend  the  money,  and  package  and 
resell  it  in  the  money  markets.  In  other  words,  a 
full-service  mortgage  powerhouse.12 

The  questions  raised  by  this  quote  have  been  articu¬ 
lated  many  times.  Will  other  financial  conglomerates 
follow  Sears  in  attempts  to  corner  large  chunks  of  the 
real  estate  brokerage/mortgage  finance  market?  Will 
the  Shelternets  of  the  CLO  industry  ultimately  tap 
capital  markets  directly  without  reliance  on  traditional 
lenders  or  the  existing  secondary  market?  Will  CLO 
links  between  major  broker  franchisors  and  affiliated 
sources  of  funds  close  off  a  significant  proportion  of 
traditional  lender  originations?  In  sum,  will  the  growing 
role  of  CLO’s  in  the  mortgage  lending  process  pave 
the  way  for  complete  bypass  of  traditional  mortgage 
lenders? 

Current  Developments 

Obviously,  there  are  more  questions  than  answers 
about  the  future  course  of  computerized  mortgage 
networks.  The  outcome  of  a  number  of  legal,  regula¬ 
tory,  and  industry  developments,  described  below, 
will  substantially  influence  the  impact  of  the  networks 
in  the  years  to  come. 

Legal  Developments 

The  potential  for  conflict  of  interest  influencing  realtors 
receiving  fees  for  loan  origination  is  an  issue  which 
has  already  been  discussed.  The  legality  of  such  fees 
is  being  challenged  in  both  state  and  federal  courts. 
On  the  state  level,  the  issue  is  whether  certain  provi¬ 
sions  in  state  realtor  license  statutes  prohibit  realtors 
from  receiving  both  loan  origination  fees  and  seller 
commissions.  On  the  federal  level,  the  question  is  the 
applicability  of  the  Real  Estate  Settlement  Procedures 
Act  (RESPA)  to  loan  origination  fees  for  realtors. 

On  April  26,  1985,  the  Appellate  Division  of  the  New 
Jersey  Superior  Court  overturned  a  New  Jersey  Real 
Estate  Commission  ruling  that  the  state  realtor  licens¬ 
ing  law  permits  brokers  to  collect  origination  fees  on 
top  of  sales  commissions.  In  upholding  the  plaintiffs 
(the  New  Jersey  Mortgage  Bankers  Association 
(MBA)),  the  Appellate  court’s  majority  opinion  stated: 
“.  .  there  is  substantial  potential  for  conflict  of  interest 
and  self-dealing  on  the  part  of  the  broker  The  poten¬ 
tial  is  enhanced  if  the  broker  is  able  to  profit  from  the 
mortgage  transaction  as  well  as  from  the  sales  trans- 


,?John  Morris.  "The  Empire  Strikes-  Again,"  American  Banker  April 
29,  1985,  p  12 
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action”.13  Additionally — and  equally  significant — the 
court  unexpectedly  broadened  the  issue  and  called 
into  question  any  customer  referrals  by  a  broker  to  an 
affiliated  mortgage  company.  If  upheld  in  the  State 
Supreme  Court,  the  decision  could  halt  creation  of 
realtor  subsidiaries  by  mortgage  bankers  (and  vice 
versa)  in  the  state  of  New  Jersey  and  invalidate 
existing  affiliations  of  this  nature.  The  ruling  is  seen  as 
a  direct  threat  to  Shelternet  (which  has  been  granted  a 
limited  stay  of  the  decision  pending  the  Supreme 
Court  ruling)  since  its  system  relies  heavily  on  realtor- 
mortgage  banker  affiliations.  While  the  impact  of  the 
decision  (if  upheld)  on  other  states  remains  to  be 
determined,  it  could  be  highly  significant. 

Section  8  of  RESPA  (the  “anti  kick-back”  provision) 
prohibits  payments  of  a  fee  to  a  realtor  for  “real  estate 
settlement”  services  unless  such  payment  is  for  “ser¬ 
vices  actually  performed.”  The  central  issue  with  re¬ 
spect  to  mortgage  loan  referral/origination  fees  is 
whether  a  mortgage  loan  is  a  real  estate  settlement 
service.  Applicable  case  law  to  date  has  clouded 
rather  than  clarified  the  issue.  A  suit  filed  by  the  New 
Jersey  MBA  in  the  U  S.  District  Court,  Newark,  New 
Jersey,  against  Perth  Amboy  Savings  Institution 
(which  pays  fees  to  realtors  for  customer  services 
which  generate  business  for  its  adjustable-rate  mort¬ 
gage  program)  seeks  to  establish  the  applicability  of 
RESPA  to  payments  for  loan  origination  services  pro¬ 
vided  by  realtors. 

Regulatory  Developments 

While  the  legal  developments  described  above  could 
restrict  the  activities  of  CLO’s,  two  current  federal 
regulatory  initiatives  may  significantly  increase  the 
CLO  share  of  the  residential  originations  market.  As  a 
result  of  projected  regulations,  both  the  Federal  Hous¬ 
ing  Administration’s  (FHA)  single  family  loan  program 
and  the  Veteran  Administration’s  (VA)  Home  Loan 
Guaranty  Program  may  become  accessible  to  some 
CLO  networks. 

The  Department  of  Housing  and  Urban  Development 
(HUD)  published  proposed  regulations  on  May  2, 
1985  at  50  Federal  Register  18680-18688.  The  pro¬ 
posed  regulations  would  include  in  the  FHA  single 
family  loan  program  a  new  category  of  participants 
covering  computerized  loan  networks.  These  partici¬ 
pants,  called  commitment  correspondents,  could  ac¬ 
cept  FHA  loan  applications,  process  them  through 
receipt  of  an  FHA  insurance  commitment,  and  then 
assign  the  commitment  to  an  FHA-approved  lender. 
However,  commitment  correspondents  could  not 


13 Mortgage  Bankers  Association  v  New  Jersey  Real  Estate  Com¬ 
mission,  200  N  J  Super  584  ( App  Div  1985) 


close,  hold,  purchase,  service  or  sell  FHA  loans  The 
VA  is  considering  but  has  not  yet  proposed  regula¬ 
tions  which  would  provide  accessibility  to  CLO  net¬ 
works. 

Industry  Developments 

Increasingly  traditional  mortgage  lenders  are  begin¬ 
ning  to  respond  to  the  challenge  of  computerized 
mortgage  networks  by  putting  such  networks  to  work 
for  them.  Depending  on  regulatory  restrictions  and 
other  factors,  they  are  utilizing  existing  systems  or 
creating  internal  systems  to  reach  customers  directly 

•  Some  traditional  lenders  are  developing  their 
own  systems  to  access  real  estate  brokers. 
Citibank  is  refining  its  "Mortgage  Power  Broker” 
network  (targeted  for  operation  in  the  fall  of 
1985).  This  projected  on-line  system  will  link 
participating  real  estate  brokers  directly  with 
Citibank's  mortgage  processing/underwriting 
operation.  The  network  will  prequalify  prospec¬ 
tive  home  buyers  for  Citibank  mortgage  prod¬ 
ucts;  provide  detailed  information  about 
terms/costs  of  selected  products;  take  applica¬ 
tions  in  realtors’  office  and  transmit  them  to 
Citibank;  and  allow  realtors  to  track  status  of 
applications.  Participating  realtors  will  supply 
their  own  hardware  and  pay  membership  fees 
and  time  usage  costs.14 

•  State-chartered  S&L’s  in  21  states  are  capitaliz¬ 
ing  on  state  authority  to  own,  operate  or  affiliate 
with  real  estate  brokerages.  These  arrange¬ 
ments  routinely  include  computerized  networks 
to  link  home  buyers  with  the  affiliated  S&L  at  the 
point  of  sale.15 

•  Other  traditional  lenders  are  experimenting  with 
nontraditional  marketing  strategies  to  reach  po¬ 
tential  mortgage  customers  in  their  routine  shop¬ 
ping  environments.  Empire  of  America,  a 
Buffalo-based  savings  bank  (and  major  owner  of 
Gallery  of  Homes,  Inc.),  is  operating 
“Moneyplex"  centers  in  three  Houston  Mont¬ 
gomery  Ward  stores  and  displaying  Empire 
products  on  Moneyplex  video  screens 
Margaretten  and  Company,  a  mortgage  banker 
in  Perth  Amboy,  New  Jersey,  will  offer  free  mort¬ 
gage  prequalification  services  and  provide 
prequalification  certificates  in  13  K  Mart  Stores 
in  New  Jersey  and  Nevada. 

•  Lenders  are  developing  in-house  computerized 


14A  much  more  limited  one-way  application  of  the  "Mortgage  Power 
Broker"  system  is  already  linking  Citibank  with  some  realtors  in  the 
New  York  City  area 

16The  market  potential  of  such  arrangements  is  documented  by  the 
fact  that  realtors  are  challenging  them  in  the  courts  or  legislatures  of 
at  least  five  states 
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loan  origination  systems  to  centralize  loan  pro¬ 
cessing  activities  and  to  reach  customers  (by 
video  screen)  in  remote  automated  service  out¬ 
lets  Like  Citibank,  some  such  lenders  are  ex¬ 
perimenting  with  placement  of  computer 
screens  in  the  offices  of  unaff iliated  real  estate 
brokerages  with  which  they  have  normally  con¬ 
ducted  business. 

Conclusion 

Computerized  mortgage  networks  are  currently  in  an 
evolutionary  period  There  is  general  consensus,  nev¬ 
ertheless,  that  their  growth  will  accelerate  in  the 
latel 980's  through  FHA/VA  origination  capability;  in¬ 


creasing  access  to  capital  markets;  international  sale 
of  mortgages;  extended  distribution  of  originators 
throughout  the  country;  and  capability  to  originate 
commercial  loans.  The  extent  to  which  traditional 
mortgage  lenders  will  weather — and  capitalize  upon — 
the  predicted  growth  of  CLO’s  will  depend  largely 
upon  strategies  they  develop  today  to  deal  with  inev¬ 
itable  change 


Marianne  Freeman 
Industry  Specialist 

Customer  and  Industry  Affairs  Division 
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Litigation  Update 


In  the  first  half  of  1985,  the  Litigation  Division  partici¬ 
pated  in  significant  cases  that  confirmed  the  OCC’s 
authority  to  impose  strict  standards  of  director  respon¬ 
sibility,  contributed  to  the  expansion  of  bank  powers 
and  tested  the  parameters  of  the  OCC's  regulatory 
authority  in  several  areas.  In  addition,  the  Division 
performed  an  advisory  role  in  the  preparation  of 
documents  and  witnesses  for  Congressional  hearings. 

In  a  major  decision  for  both  banks  and  their  custom¬ 
ers,  the  U.S.  Court  of  Appeals  for  the  District  of 
Columbia  affirmed  that  the  Comptroller  was  correct  in 
allowing  two  banks  to  enter  the  discount  brokerage 
business.  However,  the  Court  restricted  the  operation 
of  discount  brokerage  offices  to  duly  licensed 
branches.  Securities  Industry  Association  v.  Conover, 
No.  84-5085  (D  C.  Cir. ).  In  a  per  curiam  opinion,  the 
Court  of  Appeals  affirmed  the  district  court’s  ruling. 
The  outcome  in  the  Court  of  Appeals  concerning  the 
central  issue  in  this  case  ( i.e entry  by  national  banks 
into  the  discount  brokerage  business)  was  favorable; 
unfortunately,  the  Court  of  Appeals  did  not  overturn 
the  portion  of  the  lower  court’s  ruling  holding  that 
federal  branching  law  geographically  restricts  the 
operation  of  bank-owned  discount  brokerages.  On 
July  12,  1985,  the  Court  refused  to  rehear  the  case. 
The  Office  is  presently  contemplating  a  petition  to  the 
U.S.  Supreme  Court. 

Another  major  development  in  the  bank  powers  area 
came  when  the  Investment  Company  Institute  chal¬ 
lenged  OCC’s  approval  for  three  major  banks  to  pool 
Individual  Retirement  Account  (IRA)  trust  assets.  Each 
bank,  as  trustee  of  separate  IRA  trusts,  pools  the 
assets  of  such  of  these  trusts  as  request  it,  forming  a 
collective  investment  trust  of  which  the  bank  is  both 
trustee  and  investment  advisor.  This  gives  participat¬ 
ing  IRA  settlors  the  benefits  of  scale  that  traditionally 
were  exclusively  reserved  to  wealthy  trust  customers. 
There  were  three  forums  for  the  ICI  challenge— the 
federal  district  courts  in  San  Francisco,  the  District  of 
Columbia,  and  Hartford,  Connecticut  The  San 
Francisco  court  first  spoke,  handing  down  an  opinion 
that  voided  the  Comptroller’s  decision.  An  appeal  has 
been  taken  to  the  U.S.  Court  of  Appeals  for  the  Ninth 
Circuit.  In  a  later  opinion  in  the  District  of  Columbia 
case,  Judge  Richey  upheld  the  Comptroller's  deci¬ 
sion,  specifically  rejecting  the  California  court's  ruling. 
This  decision  has  been  appealed  to  the  U.S.  Court  of 
Appeals  for  the  District  of  Columbia.  One  case  was 
argued  in  August  1985  and  the  other  is  currently 


awaiting  argument.  A  third  case  on  this  issue  has  been 
brought  in  the  U.S.  District  Court  for  the  District  of 
Connecticut.  To  date,  no  decision  has  been  rendered 
in  that  case. 

In  federal  district  court  in  Florida,  the  Independent 
Bankers  Association,  the  Florida  Bankers  Association, 
Community  Bankers  of  Florida  and  two  national  banks 
located  in  Florida  challenged  the  Comptroller’s  ap¬ 
provals  of  charter  applications  for  so-called  nonbank 
banks.  On  February  15,  1985,  the  district  court  issued 
a  preliminary  injunction  prohibiting  the  OCC  from 
granting  final  approvals  for  nonbank  banks.  On  April 
8,  1985,  the  district  court  denied  the  OCC’s  motion  to 
modify  the  injunction.  In  a  case  with  related  issues 
decided  by  the  11th  Circuit  Court  of  Appeals,  the 
Court  ruled  that  the  Federal  Reserve  Board  should 
have  used  its  authority  under  the  Bank  Holding  Com¬ 
pany  Act  to  deny  an  application  by  a  bank  holding 
company  to  expand  the  activities  of  its  wholly  owned 
subsidiary.  Florida  Bankers  Association  et  al.  v.  Board 
of  Governors  of  the  Federal  Reserve  System ,  Civ.  Nos. 
84-3269  &  84-3270  (11th  Cir.  1985).  We  expect  the 
Florida  Bankers  Association  decision  to  be  appealed. 
The  resolution  of  the  Florida  Bankers  Association  case 
will  likely  have  a  direct  bearing  on  the  OCC’s  deci¬ 
sions  with  respect  to  charter  applications  for  nonbank 
banks. 

On  February  22,  1985,  having  received  permission  of 
the  OCC  pursuant  to  1 2  U.S.C.  §30,  Mark  Twain  Bank, 
N.A.  (the  Bank)  of  Independence,  Missouri  relocated 
its  main  office  16  miles  to  Overland  Park,  Kansas.  This 
action  resulted  in  three  different  lawsuits.  First,  the 
Bank  was  sued  by  the  Attorney  General  and  Banking 
Commissioner  of  Kansas  in  the  District  Court  of 
Shawnee  County,  Kansas.  The  Kansas  court  issued  a 
preliminary  injunction  that,  in  essence,  forbids  the 
Bank  from  conducting  any  new  business  until  that 
lawsuit  has  been  completed  Second,  the  OCC  and 
the  Federal  Reserve  Board  were  sued  by  the  Kansas 
Bankers  Association  in  one  of  two  federal  court  cases 
Finally,  the  Bank  sued  the  Kansas  Attorney  General  in 
the  other  federal  court  case.  It  appears  that  the  Bank  is 
no  longer  interested  in  pursuing  the  matter,  and  it  is 
likely  that  the  cases  will  become  moot 

A  case  currently  pending  in  federal  district  court  in 
Mississippi  will  test  the  ability  of  national  banks  to 
branch  in  the  same  manner  as  savings  and  loan 
associations  that  are  conducting  "banking  business  ” 


In  this  case,  the  OCC  approved  a  new  branch  that  will 
be  located  beyond  the  100-mile  geographic  limit 
imposed  by  the  Mississippi  branching  statute  on  com¬ 
mercial  banks  but  which  is  consistent  with  the  Missis¬ 
sippi  branching  statute  for  state-chartered  savings 
and  loan  associations  The  OCC  approval  is  based  on 
the  fact  that,  because  of  the  powers  of  and  activities 
conducted  by  S&Ls  in  Mississippi,  these  entities  are 
state  banks"  for  the  purposes  of  the  federal  branch¬ 
ing  statute  In  this  case,  Banking  Commissioner  of 
Mississippi  v  Deposit  Guaranty  National  Bank  &  H. 
Joe  Selby,  Civ  Act.  No.  J85-0596(L),  the  Banking 
Commissioner  of  Mississippi  has  challenged  OCC's 
approval  The  court  issued  a  temporary  restraining 
order  that  will  remain  in  effect  until  a  hearing  is  held  on 
the  merits  of  the  Comptroller’s  decision. 

One  recent  and  significant  case,  involving  the  First 
National  Bank  of  Mt.  Auburn,  Illinois,  developed  and 
brought  to  hearing  by  the  Enforcement  and  Compli¬ 
ance  Division,  involved  the  Comptroller's  imposition  of 
an  indemnification  requirement  upon  national  bank 
directors  who  had  approved  a  defaulted  loan  that 
violated  the  bank's  lending  limits.  The  standard  that 
emerged  in  this  case  is  that  directors  have  an  affir¬ 
mative  duty  to  know  facts  that  are  needed  for  compli¬ 
ance  with  the  law  and  that  directors  have  a  duty  to 
investigate  the  consequences  of  their  actions.  The 
Comptroller’s  decision  has  been  appealed  to  and 


argued  before  the  U  S.  Court  of  Appeals  for  the 
Seventh  Circuit,  and  a  decision  is  awaited 

The  Division  has  also  handled  several  cases  in  the 
licensing  area,  involving  such  matters  as  bank  char¬ 
ters  or  branch  licenses,  mergers,  and  stock  apprais¬ 
als.  Some  of  these  matters  have  gone  to  decision  and 
have  resulted  in  favorable  rulings  for  the  Office,  while 
others  are  still  pending. 

In  the  administrative  area,  the  Division  has  repre¬ 
sented  the  Office  in  several  personnel  cases,  has 
advised  the  Human  Resources  Division  on  the  litiga¬ 
tion  risks  of  proposed  actions,  and  has  successfully 
defended  the  Office  against  challenges  to  the  OCC’s 
change  in  bank  control  decisions. 

Again  in  1985,  a  great  deal  of  Division  resources  were 
devoted  to  handling  requests  for  discovery  pursuant 
to  12  C.F.R.  §4.19  Much  of  this  effort  was  in  litigation 
and  negotiation  of  the  scope  of  these  requests. 


Eugene  M  Katz 
Director 

Litigation  Division 
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Remarks  by  Robert  R.  Bench,  Deputy  Comptroller  for  International  Relations 
and  Financial  Evaluation,  at  Pace  University,  New  York,  N.Y.,  March  13,  1985 

“Deregulation — A  Worldwide  Phenomenon?” 


I  have  been  asked  today  to  discuss  whether  deregu¬ 
lation  is  a  worldwide  phenomenon.  But  we  won’t  get 
the  right  answer  unless  we  ask  the  right  question.  To 
my  mind,  “deregulation”  is  the  wrong  word  to  describe 
what  has  been  occurring  in  the  financial  markets  of 
many  countries.  “Liberalization”  is  a  more  appropriate 
term  to  describe  the  elimination  of  geographical  and 
product  barriers  to  competition  among  providers  of 
financial  services.  And  “reregulation”  or  "revised  reg¬ 
ulation”  is  the  operative  term  for  many  of  the  recent 
public  policy  modifications  governing  financial  mar¬ 
kets  and  the  players  in  these  markets. 

Let  me  give  you  some  quick  examples.  During  the 
past  few  years  in  the  United  States  we  have  observed 
some  liberalization  of  banks’  geographic  restrictions. 
Banks  can  operate  interstate  through  limited  service 
banks  and  nonbank  financial  subsidiaries.  We  have 
also  seen  the  liberalization  of  limits  on  banks'  ability  to 
offer  new  products,  such  as  discount  brokerage  and 
new  liability  instruments. 

During  this  same  period,  however,  there  have  also 
been  significant  increases  in  the  imposition  of  civil 
money  penalties  and  enforcement  actions  against 
banks,  as  well  as  significant  new  requirements  con¬ 
cerning  capital  and  disclosure  of  information  about 
individual  banks.  For  example,  the  International  Lend¬ 
ing  Supervision  Act  grants  bank  regulators  the  explicit 
authority  to  set  capital  requirements  for  banks;  this 
authority  clearly  is  not  “deregulation.” 

This  situation  is  not  confined  to  the  United  States.  Both 
liberalization  and  reregulation  are  going  on  elsewhere 
in  the  world.  National  markets  that  have  previously 
been  segmented  are  becoming  more  integrated  and 
internationalized.  At  the  same  time,  government  reg¬ 
ulation  of  some  of  these  markets  has  increased. 

For  example,  markets  in  the  U.K.  are  becoming  more 
liberalized,  although  the  government  has  enacted  a 
formal  Bank  Act.  There  have  been  significant  revisions 
to  banking  statutes  in  other  OECD  countries  which 
have  tightened  bank  supervision. 

Finally,  in  many  countries,  developed  and  developing 
alike,  governments  continue  to  own  much  of  the 
commercial  and  financial  enterprise.  So  far,  they  have 
shown  little  inclination  to  lessen  their  involvement  in 
the  financial  market. 


So,  in  answer  to  our  original  question;  "Is  deregulation 
a  worldwide  phenomenon?”,  my  answer  has  to  be 
“no.”  In  the  OECD,  there  is  a  clear,  accelerating  trend 
toward  liberalization  of  financial  regulation,  coupled 
with  tighter,  revised  regulation  to  handle  new  types  of 
risk  as  they  become  apparent.  And  in  many  countries, 
there  has  been  little  or  no  trend  toward  either  liberal¬ 
izing  restrictions  or  revising  regulation. 

Let's  take  a  brief  look  at  how  international  financial 
markets  have  evolved  over  the  past  20  years.  In  so 
doing,  we  will  discover  why  I  believe  “deregulation”  is 
neither  a  worldwide  phenomenon  nor  the  right  term  to 
describe  what’s  been  going  on. 

Evolving  Liberalization 

Liberalization  of  government  rules  in  banking  and 
other  financial  services  has  developed  gradually  in 
response  to  tremendous  uncertainties  in  the  global 
economic  environment.  The  1960's  were  a  time  of 
generally  stable  economic  conditions,  but  the  1970’s 
were  characterized  by  extreme  price  volatility,  severe 
balance  of  payments  problems,  and  great  uncertain¬ 
ties  in  the  expectations  of  businesses  and  house¬ 
holds.  In  the  1980’s  disinflationary  policies  in  devel¬ 
oped  and  developing  countries  alike  have  added 
liquidity  and  solvency  strains  to  an  already  vulnerable, 
interdependent  global  financial  system. 

The  inflation  of  the  1970’s  had  a  major  impact  in 
several  areas  that  deserve  special  attention.  Inflation 
caused  holders  of  financial  assets  to  demand  yields 
commensurate  with  their  inflationary  expectations.  In¬ 
flation  also  motivated  financial  intermediaries  to  meet 
that  demand  by  creating  new  instruments  with  floating 
terms.  In  effect,  the  risks  associated  with  volatile 
interest  rates  were  passed  on  to  borrowers  whose 
cash  flows  were  already  hurt  by  volatile  energy,  com¬ 
modity,  and  operating  costs.  Many  of  these  borrowers 
were  governments,  and  their  borrowings  did  much  to 
internationalize  the  financial  system. 

Finally,  the  inflation  of  the  1970's  directly  affected  the 
operations  of  financial  intermediaries.  Inflation  signifi¬ 
cantly  increased  operating  costs  for  the  traditionally 
labor-intensive  financial  services  industry  Inflation 
also  added  heavily  to  the  nominal  assets  and  liabilities 
on  firms’  books.  These  inflated  balance  sheets  had  to 
be  managed  in  a  new  way  that  took  into  account 
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interest  rate  risks  maturity  transformation,  liquidity, 
and  leverage  on  capital 

Telecommunications  and  other  technological  devel¬ 
opments  have  also  played  a  fundamental  part  in  the 
liberalization  of  financial  regulation.  Breakthroughs  in 
telecommunications  and  technology  have  completely 
transformed  our  concept  of  time,  space,  geography, 
transaction  capacity  and  product  delivery  for  financial 
services  worldwide  New  telecommunication  systems 
have  been  the  catalyst  for  the  development  of  a 
global,  24-hour  marketplace  for  financial  transactions 
and  broader,  deeper,  more  interdependent  financial 
markets. 

Technological  developments  have  also  blurred  the 
distinctions  between  traditional  segmented  markets 
and  products  This  erosion  of  distinctions  has  had 
profound  implications  for  competition  among  provid¬ 
ers  of  financial  services  and  for  all  overall  regulation  of 
those  providers.  Changes  in  telecommunications  and 
technology  have  generated  rapid  and  accelerating 
integration  of  products  and  markets,  as  well  as  inte¬ 
gration  of  the  firms  that  provide  those  products  and 
serve  those  markets. 

Our  environmental  changes  over  the  past  20  years 
have  also  fostered  the  liberalization  of  financial  regu¬ 
lation  First,  household  and  business  sectors  alike 
have  come  to  expect  more  convenient,  sophisticated, 
and  specialized  financial  services.  Corporate  custom¬ 
ers  have  become  sophisticated  money  managers. 
They  demand  more  active  cash  management  services 
and  seek  more  innovative  short  and  medium  term 
financial  products,  both  domestically  and  internation¬ 
ally  When  traditional  bank  relationships  have  not  met 
these  demands,  corporate  customers  have  frequently 
sought  assistance  from  other  banks,  or  dealt  directly 
in  the  markets,  or  both. 

Similarly,  households  gathered  significant  collective 
wealth  during  the  1960’s  and  1970’s,  and  they  in¬ 
creasingly  demanded  new  and  more  complex  finan¬ 
cial  services  Banks  that  did  not  meet  those  expecta¬ 
tions  soon  found  their  household  customers  taking 
their  business  outside  the  banking  industry. 

Second  in  response  to  these  demands,  the  market 
has  developed  a  wide  array  of  new  corporate  and 
retail  financial  instruments  These  instruments  are 
characterized  by  homogeneity,  floating-rate  terms, 
and  negotiability  Coupled  with  increased  market  in¬ 
tegration  and  expanded  systems  capacities,  these 
new  instruments  have  led  fo  increased  financial  inter¬ 
mediation  subject  solely  to  market  forces 


Public  Policy  Implications 

Public  policy  concerning  financial  services  has  tradi¬ 
tionally  aimed  at  three  objectives:  promoting  a  safe 
and  sound  financial  system,  fostering  efficiency  in 
financial  markets,  and  implementing  macro-economic 
policies. 

These  objectives  can  diverge  and  make  policy  initia¬ 
tives  contradictory,  even  under  the  most  stable  con¬ 
ditions.  The  recent  period  of  rapid  change  in  financial 
services  magnifies  and  expands  that  contradiction, 
requires  policy  compromise,  and  creates  perceived  or 
actual  confusion  in  policy  development. 

The  internationalization  of  finance  during  the  last  20 
years  adds  another  dimension  to  this  complex  situa¬ 
tion.  Policy  making  can  no  longer  be  carried  out  in  the 
context  of  individual  countries.  The  international  link¬ 
ages  and  interdependencies  of  markets  must  also  be 
factored  into  policy  decisions. 

For  the  short  term,  promoting  a  safe  and  sound 
financial  system  is  the  policy  objective  receiving  the 
most  attention.  This  is  a  natural  response  to  both  the 
speed  of  change  in  financial  services  and  the  well- 
publicized  problems  that  financial  intermediaries  have 
experienced  as  they  tried  to  adapt  to  change. 

Throughout  the  OECD  countries  and  elsewhere,  bank 
supervision  policies  are  being  overhauled  to  address 
the  liberalization  of  financial  markets.  In  many  coun¬ 
tries,  banking  statutes  are  being  revised  to  strengthen 
the  authority  of  bank  supervisors,  particularly  as  it 
applies  to  increased  reporting  and  disclosure,  higher 
capital  levels,  tighter  lending  limits,  and  tougher  en¬ 
forcement  efforts. 

This  process  has  not  stopped  at  national  borders.  The 
internationalization  of  finance  and  the  interdepen¬ 
dence  of  world  markets  has  necessitated  multilateral 
harmonization  of  financial  regulation  and  increased 
cooperation  among  regulators.  The  Committee  on 
Bank  Regulation  and  Supervisory  Practices  at  the 
Bank  for  International  Settlements,  as  well  as  other 
multilateral  groups,  has  endorsed  a  set  of  common 
principles  that  collectively  tighten  the  supervision  of 
multinational  banks.  Regulators  are  putting  these  prin¬ 
ciples  into  practice  and  focusing  on  capital  adequacy, 
liquidity,  loan  loss  reserves,  and  consolidated  report¬ 
ing. 

At  an  operating  level,  regulators  have  moved  away 
from  static,  point-in-time  reviews  of  individual  banks 
toward  more  dynamic,  continuous  supervision  This 
supervision  is  characterized  by  more  frequent  and 
targeted  examinations,  increased  surveillance 
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through  off-site  analysis,  and  more  frequent  reporting 
and  disclosure  of  information. 

The  last  point  is  worth  emphasizing.  In  addition  to 
strengthening  their  own  capacity  for  bank  supervision, 
some  banking  authorities  have  been  promoting  super¬ 
vision  by  the  marketplace  through  expanded  public 
disclosure  requirements  for  banks.  These  regulators 
see  market  discipline  as  a  necessary  complement  to 
their  own  efforts  in  supervising  an  increasingly  com¬ 
plex  financial  system.  However,  there  is  still  a  great 
divergence  of  opinion  on  this  subject  among  regula¬ 
tors  in  different  countries.  Many  authorities  continue 
not  to  permit  the  disclosure  of  information  they  believe 
might  undermine  confidence  in  the  financial  system. 

Implementing  the  supervisory  initiatives  is  not  easy. 
Regulators  continually  face  the  challenge  of  steering  a 
course  between  what  is  good  for  individual  intermedi¬ 
aries  (the  micro-prudential  view)  and  what  is  good  for 
the  system  (the  macro-prudential  view),  while  at  the 
same  time  sorting  out  the  risks  inherent  in  the  chang¬ 
ing  operations  of  both  firms  and  the  marketplace. 

The  best  example  of  how  regulators  are  dealing  with 
this  dilemma  is  the  supervisory  policies  developed  in 
response  to  the  international  debt  crisis.  For  the  sake 
of  the  system  as  a  whole,  supervisors  have  supported 
modest  additional  lending  to  troubled  countries,  while 
also  promoting  additional  balance  sheet  strength  in 
individual  banks  to  underpin  that  lending. 

Another  example  of  this  dilemma  has  to  do  with  the 
regulation  of  bank  capital,  particularly  for  multinational 
institutions.  While  no  one  disagrees  about  the  impor¬ 
tance  of  increasing  capital  during  periods  of  eco¬ 
nomic  uncertainty  and  change,  the  question  of  how  to 
go  about  strengthening  capital  is  another  issue. 

Moreover,  regulators  must  handle  the  not-so-simple 
matter  of  defining  what  constitutes  capital  and  decide 
how  to  measure  it.  One  approach  to  this  problem  has 
been  reliance  on  capital/asset  ratios  that  control  the 
extent  to  which  banks  can  leverage  their  activities. 
However,  while  this  approach  provides  supervisors 
with  some  estimate  of  capital  in  relation  to  volume  of 
business,  it  fails  to  cover  all  volume  or  all  risks. 

Many  banks  have  sharply  increased  their  capital/asset 
ratios  in  response  to  regulatory  and  market  pressures, 
generally  by  increasing  their  nominal  capital.  How¬ 
ever,  capital  ratios  can  also  be  increased  by  running 
down  liquid  assets  or  by  booking  volume  off  the 
balance  sheet.  In  this  way,  the  micro-prudential  solu¬ 
tions  to  one  set  of  problems  in  individual  firms  can 
create  macro-prudential  concerns,  such  as  lower  sys¬ 
temic  liquidity  and  greater  transparency. 


This  issue  of  off-balance  sheet  activity  provides  an 
excellent  example  of  the  supervisory  challenges  as¬ 
sessing  risk  in  a  liberalized  financial  system.  Consider 
the  recent  economic  shocks  to  the  financial  system 
All  were  generally  associated  with  off-balance  sheet 
activities — standby  credit  facilities,  money  market 
contracts,  and  agency  arrangements.  The  volume  of 
these  activities  has  grown  dramatically  during  the  past 
several  years  and  will  certainly  receive  more,  not  less, 
attention  from  bank  regulators. 

Efficiency  in  Financial  Markets 

In  the  medium  term,  the  stronger  prudential  supervi¬ 
sion  now  under  way  will  have  to  be  balanced  with  a 
second  policy  objective:  fostering  efficiency  in  finan¬ 
cial  markets.  On  one  hand,  no  government  is  willing  to 
eliminate  all  regulatory  restrictions  on  the  workings  of 
financial  markets  and  leave  them  exposed  to  the 
mercy  of  market  events.  On  the  other  hand,  market 
forces  have  made  obsolete  many  traditional  govern¬ 
ment  restraints  on  competition  in,  and  the  structure  of, 
the  financial  system.  These  policies,  which  have  gen¬ 
erally  addressed  market  pricing  and  segmentation, 
have  been  either  eliminated  or  substantially  liberal¬ 
ized. 

Traditionally,  prudential  supervisors  have  tended  first 
to  be  wary  of  innovation  and  then  to  regulate  it. 
However,  supervisors  are  increasingly  learning  that 
some  liberalization  of  regulation  actually  enhances  the 
safety  and  soundness  of  the  system  by  granting 
intermediaries  the  flexibility  to  manage  change  and  to 
remain  viable  competitors.  Two  good  examples  are 
the  elimination  of  Regulation  Q  and  borrowing  limits  for 
U.S.  banks.  The  present  controversy  over  limited 
purpose  banks  in  the  U.S.  illustrates  the  difficulty  of 
getting  the  right  public  policy  mix. 

The  issue  of  market  entry  can  present  conflicts  be¬ 
tween  policies  that  foster  safety  and  soundness  and 
those  that  foster  competition.  Neither  the  liberal  nor 
the  restrictive  approach  necessarily  meets  either  ob¬ 
jective.  The  U.S.  experience  shows  that  de  novo 
banks  can  compete  effectively  with  giant  neighboring 
institutions,  often  to  the  mutual  benefit  of  both.  At  the 
same  time,  both  de  novo  banks  and  large 
well-established  institutions  can  and  do  go  bust. 

One  of  the  major  issues  for  supervisors  working  to 
enhance  the  efficiency  of  the  financial  system  is  the 
growing  internationalization  of  financial  markets  The 
U.S.  and  several  other  countries  have  maintained  a 
policy  of  liberal  entry  for  foreign  banks  and  liberal 
expansion  of  U.S.  banks  abroad.  The  U.S  and  some 
other  countries  have  also  followed  a  policy  of  national 
treatment  for  foreign  banks  However,  other  countries 
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have  limited  entry  or  exit,  required  reciprocity  from 
other  countries  as  the  price  for  entry,  or  discouraged 
competition  in  financial  services  OECD  member 
countries  are  working  to  develop  coordinated  policies 
for  liberalizing  the  international  structure  of  financial 
systems  and  reducing  competitive  inequalities. 

Macro-Economy  Policy 

The  third  objective  of  financial  services  public  policy  is 
to  carry  out  macro-economic  policy.  The  way  in  which 
that  is  accomplished  has  changed  in  response  to  the 
technological,  product,  and  competitive  forces  at  work 
in  the  financial  systems  of  many  countries. 

Monetary  authorities  have  been  forced  to  modify  their 
definitions  of  money  aggregates  and  to  widen  their 
perspective  beyond  the  banking  industry.  The 
“marketization  of  finance”  has  also  reduced  the  im¬ 
portance  of  regulating  interest  rates  and  required 
more  reliance  on  market  directed  instruments  and 
policies. 

Conclusion 

In  conclusion,  let  me  repeat  what  I  said  at  the  outset: 
deregulation  is  not  a  worldwide  phenomenon  Finan¬ 
cial  liberalization  and  reregulation  are  occurring  side 
by  side  in  those  OECD  countries  that  have  mature 
financial  markets.  The  catalysts  for  change  in  other 
countries  probably  will  be  the  internationalization  and 


“marketization  of  finance,”  facilitated  by  evolving  in¬ 
ternational  telecommunication  and  technology  sys¬ 
tems. 

Public  policies  concerning  financial  systems  will  con¬ 
tinue  to  be  modified  in  many  countries,  either  to  foster 
or  to  react  to  what  appears  to  be  irreversible  liberal¬ 
ization  of  financial  systems.  However,  we  should  ex¬ 
pect  some  confusion  in  those  policies  over  the  short 
run  as  regulators  try  to  address  sometimes  conflicting 
national  objectives  and  essential  international  consid¬ 
erations. 

For  the  medium  term,  I  suspect  developing  countries 
with  debt  problems  will  be  on  an  opposing  track.  That 
is,  financial  systems  in  those  countries  will  continue  to 
be  heavily  regulated  and  segmented  until  their  debt 
pressures  are  alleviated. 

We  could  speculate  that  these  opposing  trends  will 
eventually  converge.  The  increased  influence  of  mar¬ 
ket  forces  in  the  OECD  will  continue  the  current  trend 
of  diminishing  credit  flows  to  developing  countries. 
The  trend  will  force  these  countries  to  sort  out  how 
they  can  better  allocate  long  term  internal  resources 
and  foreign  direct  investment.  In  the  long  run,  this 
outcome  will  require  the  development  of  internal  cap¬ 
ital  markets  along  with  less  regulated  financial  inter¬ 
mediaries. 


Remarks  by  C.  T.  Conover,  Comptroller  of  the  Currency,  before  the  Alumni 
Business  Conference,  New  York  University,  New  York,  N.Y.,  April  13,  1985 

“Deregulation  of  the  Banking  Industry” 


It’s  a  great  pleasure  to  be  here  to  talk  about  a 
development  that  will  have  a  long  term  effect  on  all  of 
us — deregulation  of  the  banking  industry  By  deregu¬ 
lation  I  mean  removing  interest  rate  ceilings  on  deposit 
accounts:  expanding  the  range  of  products  and  serv¬ 
ices  that  banks  and  their  holding  companies  may  offer 
to  their  customers;  breaking  down  geographic  barri¬ 
ers  to  competition,  and  removing  unnecessary  bur¬ 
dens  or  restrictions  on  the  banking  industry  The  goal 
of  deregulation  is  to  benefit  the  American  public  by 
enabling  banks  to  provide  their  customers  with  the 
best  products  and  services,  at  the  lowest  price, 
through  the  most  convenient  delivery  system 

This  does  not  mean  that  the  banking  industry  will  be 
unregulated  or  that  regulators  will  relinquish  their 
authority  or  responsibility  In  fact,  we  will  continue  to 
rake  a  firm  supervisory  stance  to  ensure  that  the  new 


powers  are  not  used  to  harm  the  safety  and  sound¬ 
ness  of  the  banking  system. 

I  believe  that  further  deregulation  is  an  absolute  ne¬ 
cessity.  In  fact,  without  more  flexibility,  present  restric¬ 
tions  could  end  up  strangling  our  banks  instead  of 
assuring  a  safe  and  sound  banking  system.  By  mod¬ 
ernizing  the  laws  that  govern  financial  services,  we 
can  have  a  stronger  banking  system. 

But  bank  deregulation  is  not  an  easy  issue.  It  affects 
many  sectors  of  the  economy,  requires  difficult  deci¬ 
sions,  and  is  widely  misunderstood.  Let  me  provide 
the  background  and  explain  the  implications,  then  you 
can  decide  which  course  is  best  for  yourselves  as 
consumers,  for  your  businesses,  and  for  the  continued 
strength  of  our  economy.  To  do  that  I  will  address 
three  areas 
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•  Developments  in  the  marketplace 

•  Progress  in  deregulation,  and 

•  Further  changes  that  are  needed. 

Marketplace  Developments 

I  will  begin  by  talking  about  developments  in  the 
marketplace.  To  a  large  extent,  changes  in  banking 
and  financial  services  reflect  the  same  developments 
that  impact  society  in  general.  Much  of  the  change 
that  has  occurred  can  be  linked  to  three  technological 
developments  that  have  occurred  in  our  lifetimes.  The 
first  is  satellite  communications  which  makes  the  world 
a  much  smaller  place.  The  second  is  the  computer.  It 
enables  us  to  store,  handle,  retrieve  and  manipulate 
data  almost  instantaneously.  And  the  third  is  the 
silicon  chip.  It  provides  a  building  block  for  future 
technological  developments. 

Impact  of  Technology 

What  do  these  technological  developments  mean  to 
financial  services?  They  allow  financial  services  pro¬ 
viders  to  spread  their  wings  geographically  and  to 
offer  new  products  and  services.  And  they  have  given 
customers  higher  expectations  regarding  the  types  of 
products  and  services  they  want. 

As  a  result,  there  have  been  tremendous  advances  in 
the  marketplace.  Every  day  billions  of  dollars  are 
transferred  almost  instantaneously  from  one  end  of  the 
world  to  the  other  through  sophisticated  electronic 
networks.  Bank  customers  activate  automated  teller 
machines  with  their  personally  encoded  plastic  cards. 
Or  if  they  don't  feel  like  going  out,  some  even  do  their 
banking  on  home  computers.  Deposits  are  made  by 
mail  or  automatically  from  payroll  departments  using 
magnetic  tapes.  Customers  use  the  telephone  to 
transfer  funds  between  accounts  or  between  institu¬ 
tions. 

Technology  is  eliminating  time  and  space  require¬ 
ments  for  providing  financial  services  and  at  the  same 
time  reducing  costs.  The  bottom  line  is  that  technology 
has  opened  up  the  financial  services  marketplace  to 
new  products  and  new  competition. 

Increased  Competition 

A  competitive  environment  is  a  natural  and  beneficial 
phenomenon.  Remember  Adam  Smith’s  "invisible 
hand”  that  we  all  learned  about  as  undergraduates? 
Some  individuals  will  act  reasonably  while  others  will 
act  selfishly  or  without  foresight.  Nevertheless,  the 
collective  result  will  maximize  the  wealth  of  our  nation 
if  we  have  free  and  competitive  markets.  Then,  sup¬ 
plies  and  demands  are  continuously  equated  by 
prices,  which  in  turn  give  consumers,  producers, 


investors,  and  workers  all  the  signals  they  need  to  take 
actions  that  are  both  individually  and  socially  optimal 

Rise  of  the  Money  Market  Funds 

But  how,  you  may  ask,  can  Adam  Smith’s  "invisible 
hand”  be  relevant  to  the  highly  regulated  financial 
services  marketplace?  Advances  in  technology  and 
other  natural  marketplace  developments  have  re¬ 
duced  the  effectiveness  of  many  of  the  laws  originally 
designed  to  ensure  a  safe  and  sound  banking  system 
by  limiting  competition.  It  began  when  government- 
mandated  interest  rate  ceilings  were  met  with  high 
inflation.  The  combination  created  a  natural  market¬ 
place  niche  for  the  money  market  funds.  They  thrived 
because  they  had  a  low  cost  distribution  system  and 
they  weren't  tied  to  interest  rate  ceilings  like  banks.  As 
a  result,  they  could  pay  higher  rates  and  still  make  a 
profit.  Consumers  loved  the  higher  returns  and  flocked 
to  these  accounts. 

Removal  of  Interest  Rate  Ceilings 

The  natural  response  was  to  remove  the  ceilings  so 
banks  could  compete.  The  alternative  would  have 
been  to  allow  the  financial  system  to  slowly  deterio¬ 
rate.  When  the  ceilings  were  removed,  banks  once 
again  stabilized  their  deposit  base. 

Nevertheless,  removing  one  restriction  was  not 
enough.  Banks’  margins  were  squeezed.  They  still 
had  an  inefficient  distribution  system  and  a  limited 
product  line.  And  laws  prohibited  them  from  expand¬ 
ing  that  product  line  into  the  areas  that  had  the 
greatest  potential  like  insurance,  securities,  and  real 
estate.  And,  as  a  result,  they  fell  prey  to  a  host  of  new 
competitors.  What  we  are  left  with  is  an  "invisible 
hand”  for  some  and  a  very  visible  hand  for  others 
What  we  need  is  a  system  that  treats  all  financial 
services  providers  fairly. 

Need  For  Fair  Treatment 

To  participate  in  a  free  and  competitive  market  and  to 
provide  maximum  benefit  to  consumers  and  small 
business,  banks  cannot  afford  to  be  treated  differently 
or  more  harshly  than  other  providers.  Banks  have  lost 
uniqueness  in  terms  of  the  services  they  can  provide 
to  the  public. 

In  fact,  there  is  no  longer  a  single  service  or  product 
line  that  is  offered  exclusively  by  commercial  banks 
Brokerage  firms  pay  interest  on  idle  balances  and 
allow  account  holders  to  write  checks  on  these 
interest-bearing  accounts  and  draw  against  them  with 
a  credit  card 

Mortgage  companies  originate  real  estate  and  con- 
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struction  loans,  place  these  loans  with  others,  and 
service  the  accounts  Various  types  of  finance  com¬ 
panies  make  loans  to  individuals  and  businesses 
Insurance  companies  sell  policies  with  premiums  that 
accumulate  and  earn  interest,  they  also  make  com¬ 
mercial  loans 

Federal  thrift  institutions  can  make  commercial,  con¬ 
sumer.  and  mortgage  loans;  provide  checking  ac¬ 
counts.  and  accept  time  and  savings  deposits.  Fed¬ 
eral  credit  unions  take  time  and  savings  deposits, 
provide  the  equivalent  of  checking  accounts,  and 
make  personal  loans. 

All  of  these  banklike  competitors  can  operate  with 
fewer  product  and  geographic  restrictions  than  banks. 
They  have  helped  to  make  the  marketplace  more 
competitive  on  a  national  basis  and  more  innovative  in 
terms  of  products  and  services.  But  to  have  a  free 
market  in  financial  services  banks  must  also  be  al¬ 
lowed  to  compete 

Problems  in  Banking 

Competitive  inequities  are  not  the  only  problems 
banks  face.  The  high  interest  rates  and  general  eco¬ 
nomic  volatility  of  the  late  1970's  and  early  1980's 
affected  their  customers.  As  a  result,  the  number  of 
problem  banks  and  bank  failures  rose  dramatically. 

Although  the  economy  as  a  whole  is  now  experiencing 
a  strong  recovery,  the  high  interest  rates  and  general 
economic  volatility  of  the  past  were  particularly  hard 
on  lending  institutions.  Loan  quality  typically  begins  to 
deteriorate  after  an  economic  slowdown  begins  and 
continues  to  decline  well  into  the  recovery.  When  the 
economic  downturn  occurred  in  1981,  many  banks 
were  still  dealing  with  increasing  loan  losses  from  the 
1980  recession.  The  second  downturn  not  only  added 
new  problem  loans,  but  hindered  attempts  to  work  out 
existing  problem  loans.  Many  loan  portfolios,  thus, 
have  continued  to  deteriorate  since  1980,  and  many 
banks  still  have  problems  stemming  from  the  back-to- 
back  recessions  and  from  the  need  to  adjust  to  lower 
levels  of  inflation. 

Many  banks  have  also  been  affected  by  the  severe 
problems  in  the  energy  industry  over  the  next  few 
years  Oil  prices  began  to  drop  sharply  in  early  1980 
Although  they  rose  again  during  the  last  half  of  1980, 
by  1981  oil  prices  were  clearly  on  a  downward  spiral. 
rhis  caused  a  sudden  unexpected  decline  in  the 
profitability  of  energy  exploration  and  production  in 
•ate  1981  Banks  that  had  lent  money  to  a  booming 
ndustry  suddenly  found  many  of  their  customers 
facing  severe  financial  difficulty,  and  in  many  cases 
bankruptcy  The  energy  sector  continues  to  be  a 


problem  area  for  lenders  today,  as  oil  prices  continue 
to  soften. 

Many  banks  have  been  affected  by  problems  in  the 
farming  community.  Farm  export  earnings  and  asset 
values  have  fallen  sharply  since  1980.  The  problems 
experienced  by  farm  borrowers  over  the  last  few  years 
have  had  a  direct  effect  on  the  banks  that  lend  to 
them.  As  a  result,  there  has  been  a  dramatic  increase 
in  the  number  of  problem  farm  loans. 

International  lending  is  yet  another  problem  area.  The 
unexpected  severity  of  economic  recession  in  the 
industrialized  West,  economic  mismanagement  in  the 
developing  countries,  sharp  increases  in  OPEC  oil 
prices  in  1973  and  again  in  1978  and  some  imprudent 
lending  by  the  banks  worked  together  to  cause  the 
developing  country  debt  problem.  The  result  was 
severe  liquidity  and  debt  service  problems  that  can 
only  be  worked-out  over  the  long  term  with  the  help  of 
an  IMF  adjustment  program  and  a  rescheduling  of 
current  debt  to  establish  a  payment  schedule  the 
countries  can  meet. 

Most  U.S.  banks  have  weathered  these  difficulties  with 
impressive  resilience,  but  almost  all  have  felt  some 
impact.  Return  on  assets  and  return  on  equity,  two 
important  measures  of  bank  performance,  are  down 
for  the  industry  as  a  whole.  Asset  quality  is  still 
suffering  with  net  loan  losses  rising  even  faster  for 
large  banks  than  for  small  ones.  Stocks  are  selling  at 
a  fraction  of  their  book  value,  and  the  debt  issues  of 
many  large  and  well  known  bank  holding  companies 
have  been  downgraded  by  the  rating  agencies. 

Progress  in  Deregulation 

The  second  area  I  said  I  would  address  is  the 
progress  we  have  made  with  deregulation  As  I  men¬ 
tioned  earlier,  we  began  the  process  of  deregulation 
of  the  banking  industry  with  four  fundamental  areas  in 
need  of  change.  First,  interest  rate  ceilings  had  to  be 
removed  in  order  for  banks  to  compete  on  the  basis  of 
price.  Second,  banks  required  the  freedom  to  offer  the 
same  products  and  services  as  their  competitors. 
Third,  geographic  barriers  to  competition  had  to  be 
removed.  And  finally,  regulatory  burdens  needed  to 
be  reduced. 

Actions  by  the  Comptroller’s  Office 

During  my  term  as  Comptroller,  we  have  been  trying  to 
foster  a  competitive  marketplace  by  removing  some  of 
the  competitive  inequities,  while  at  the  same  time 
strengthening  the  system.  We  have  been  strong  sup¬ 
porters  of  deregulation 

We  have  authorized  banks  to  offer  discount  brokerage 
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and  investment  advisory  services.  We  permitted  them 
to  provide  common  trust  funds  for  the  collective  in¬ 
vestment  of  IRA  contributions.  We  allowed  them  to 
operate  futures  commission  merchant  subsidiaries,  to 
lease  space  to  insurance  agents,  to  underwrite  credit 
life  insurance,  and  to  offer  plain  English  trusts  which 
will  broaden  the  market  for  trust  services. 

We  also  approved  charter  applications  for  276 
nonbank  banks,  following  the  end  of  two  self-imposed 
moratoriums  that  were  intended  to  give  Congress  time 
to  consider  pending  banking  legislation.  And,  in  ap¬ 
proving  the  merger  of  two  Pennsylvania  banks,  we 
used  the  principle  that  banks  compete  with  depository 
and  nondepository  institutions,  some  even  without  a 
physical  presence  in  the  same  locale. 

In  addition,  we  gave  banks  greater  flexibility  in  struc¬ 
turing  loans  to  meet  the  needs  of  the  marketplace.  We 
increased  the  legal  lending  limit.  We  relaxed  restric¬ 
tions  on  real  estate  loans.  We  removed  restrictions  on 
loan-to-value  ratios  and  maturities.  We  permitted 
banks  to  make  and  purchase  adjustable-rate  mort¬ 
gages  (ARMs).  And  we  permitted  banks  to  enforce 
due-on-sale  clauses. 

We  also  reduced  barriers  to  entry  into  the  financial 
services  system  while  maintaining  our  standards.  The 
procedures  for  obtaining  a  national  bank  charter  were 
streamlined.  The  process  for  forming  and  acquiring 
operating  subsidiaries  was  simplified.  We  streamlined 
procedures  for  converting  from  a  state  to  a  national 
bank  and  for  obtaining  trust  powers.  We  eliminated  or 
reduced  the  length,  complexity,  and  processing  time 
for  many  of  our  applications.  And  we  adopted  the  use 
of  "no-action”  letters  for  quicker  response  and  to 
avoid  preparing  detailed  legal  opinions  in  areas  not 
warranting  regulatory  involvement. 

In  an  effort  to  increase  market  discipline,  we  have 
developed  some  new  guidelines  on  bank  disclosure 
and  have  been  working  on  others.  And  we  have  been 
emphasizing  tough  enforcement  for  either  violations  of 
the  law  or  imprudent  banking  practices.  When  a  bank 
fails  to  act  responsibly,  our  policy  is  to  come  down  on 
them  very  hard  and  very  quickly.  In  fact,  we  took  380 
administrative  actions  in  1984,  while  only  122  were 
taken  in  1981.  And  we  imposed  109  civil  money 
penalties  in  1984,  compared  to  only  19  in  1981. 

How  Far  Deregulation  Has  Gone 

By  looking  at  the  changes  that  have  taken  place 
naturally  in  the  marketplace  and  through  changes  in 
law  or  regulation,  we  can  make  some  judgments 
concerning  how  far  deregulation  has  gone  and  also 
how  far  it  has  to  go.  First,  most  interest  rate  ceilings 


have  been  removed.  The  final  action  that  will  remove 
the  ceilings  on  passbook  accounts  will  occur  on 
March  31 ,  1986 

Second,  some  limited  progress  has  been  made  in 
product  powers.  But  this  progress  has  been  made  by 
regulators  through  imaginative  interpretations  of  an¬ 
cient  law.  Congress  has  granted  S&Ls  additional 
powers  but  has  done  nothing  for  commercial  banks. 
Thus,  banks  still  cannot  offer  all  the  products  and 
services  that  their  competitors  can. 

Third,  some  progress  has  been  made  in  removing 
geographic  barriers.  Breakdowns  in  geographic  re¬ 
strictions  have  come  primarily  through  interstate  ac¬ 
quisitions  of  failed  institutions.  Regional  compacts  and 
nonbank  banks  have  spread  the  geographic  reach  of 
some  banks  in  a  limited  way.  But  fundamental  change 
is  still  required  if  banks  are  going  to  be  able  to 
compete  geographically. 

Fourth,  some  progress  has  been  made  in  reducing  the 
regulatory  burden  in  terms  of  the  paperwork  that  has 
to  be  filed  and  the  time  it  takes  to  get  regulatory 
approval.  We  have  streamlined  our  systems,  but  there 
is  still  significant  regulatory  overlap  at  the  federal  level. 
A  reorganization  of  the  federal  regulatory  structure  is 
certainly  needed  if  banks  are  going  to  compete.  So, 
taken  together,  less  than  half  of  the  necessary 
changes  have  been  made.  What  has  been  done  has 
been  done  by  regulators — Congress  still  needs  to  act. 

Changes  for  the  Future 

Now  let’s  take  a  look  at  what  still  needs  to  be  done 
Most  of  the  effects  of  inflation  will  be  corrected  with 
continuing  economic  recovery.  But  even  with  that 
recovery,  competitive  inequities  will  still  make  it  in¬ 
creasingly  difficult  for  banks  to  thrive. 

As  it  stands  today,  laws  still  prohibit  banks  from 
competing  with  other,  less-regulated,  financial  serv¬ 
ices  providers.  Banks  are  unable  to  offer  the  products 
and  services  that  the  public  demands.  The  only  way 
that  banks  will  be  able  to  compete  is  with  some 
fundamental  changes  in  the  legal  structure  governing 
their  operations. 

The  antiquated  legal  structure  that  was  originally  de¬ 
signed  to  protect  banks  from  competition  no  longer 
works.  These  barriers  to  competition  only  serve  to 
deprive  the  public  and  business  community  from  the 
benefits  of  a  free  and  competitive  marketplace 

So  what  needs  to  be  done  for  banks  to  be  responsive 
to  customers'  demands?  Banks  must  be  free  to  com¬ 
pete  on  the  basis  of  price;  they  must  be  free  to  offer 
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the  same  products  and  services  as  other  financial 
service  providers,  they  must  be  able  to  compete  over 
the  same  geographic  area;  and  they  must  be  regu¬ 
lated  by  function  rather  than  by  charter. 

Conclusion 

Further  deregulation  of  the  banking  industry  has  be¬ 
come  a  critical  issue.  It  would  provide  a  host  of 
benefits  to  both  consumers  and  businesses  without 
sacrificing  the  safety  and  soundness  of  our  banking 
system  I  believe  that  a  free  market  in  financial  ser¬ 


vices  is  the  only  system  that  makes  sense  for  a 
growing  economy  like  our  own. 

But  for  that  to  happen  will  require  action  by  Con¬ 
gress — action  that  is  difficult  because  of  the  many 
competing  interests  involved.  Now  that  you  know  the 
facts,  it  is  important  to  let  your  elected  representative 
know  how  you  stand  on  this  important  issue.  An 
informed  and  active  business  community  can  play  an 
important  role  in  convincing  Congress  to  take  up  this 
controversial  issue  and  make  the  changes  that  we 
need. 


Statement  of  C.  T.  Conover,  Comptroller  of  the  Currency,  before  the  House 
Subcommittee  on  Crime  of  the  Committee  on  the  Judiciary,  Washington,  D.C., 
April  16,  1985 


Mr  Chairman,  members  of  the  Subcommittee,  I  am 
here  today  to  discuss  compliance  with  the  reporting 
provisions  of  the  Bank  Secrecy  Act.  The  recent  flurry 
of  publicity  about  banks  and  other  financial  institutions 
with  reported  violations  has  raised  public  concerns 
regarding  the  implementation  of  that  Act.  Obviously 
there  are  widespread  problems  in  this  area  affecting 
the  entire  financial  services  industry. 

While  the  Office  of  the  Comptroller  of  the  Currency  has 
supervisory  responsibility  for  only  approximately  10 
percent  of  the  financial  institutions  subject  to  the  Bank 
Secrecy  Act,  we  fully  share  the  Congressional  and 
public  concern.  For  that  reason  we  are  conducting  an 
in-house  review  of  our  procedures  and  actions  in  this 
area  to  determine  how  we  can  strengthen  our  enforce¬ 
ment  of  the  Act. 

We  undertake  this  review  with  a  clear  position  that  we 
do  not  countenance  financial  institutions  being  used 
either  wittingly  or  unwittingly  to  aid  in  money  launder¬ 
ing  We  have  reviewed  the  interim  report  by  the 
President's  Commission  on  Organized  Crime — "The 
Cash  Connection:  Organized  Crime,  Financial  Institu¬ 
tions  and  Money  Laundering" — and  we  support  its 
conclusions  and  recommendations.  Specifically,  we 
agree  with  the  report  where  it  concludes  that: 

money  laundering  invariably  has  a  deleterious 
effect  upon  the  financial  community.  By  corrupting 
officials  and  employees  of  financial  institutions  in 
furtherance  of  laundering  schemes,  money  laun- 
derers  undermine  the  integrity  of  those  institutions 
and  if  discovered  by  law  enforcement  agencies, 
can  yifiafe  the  reputations  of  those  institutions  for 
soundness  and  prudent  judgment  Even  if  a  finan¬ 
ce  institution  is  unwittingly  made  a  conduit  for 


laundering,  the  mere  fact  that  money  launderers 
saw  fit  to  use  that  institution  may  seriously  affect 
the  public's  perception  of  the  institution,  (p. 
61-62) 

The  OCC  shares  the  Commission's  concern  over  the 
ability  of  "organized  criminal  enterprises  and  their 
members  and  affiliates”  to  launder  the  proceeds  of 
their  illegal  activities  through  financial  institutions  in 
this  country  and  abroad.  We  are  particularly  con¬ 
cerned  about  the  impact  such  activities  may  have  on 
both  the  integrity  and  safety  and  soundness  of  the 
nation's  financial  institutions.  We  remain  committed  to 
working  with  the  Department  of  Treasury  and  the  law 
enforcement  community  to  ensure  compliance  with 
the  Bank  Secrecy  Act  and  to  assist  in  the  investiga¬ 
tions  and  prosecutions  of  organizations  or  individuals 
who  violate  the  law. 

Today,  I  will  describe  how  we  carry  out  our  responsi¬ 
bilities  regarding  the  Bank  Secrecy  Act  in  the  context 
of  our  overall  examination  process  and  in  working  with 
the  law  enforcement  community.  Then  I  will  discuss 
what  we  are  doing  to  improve  our  efforts  to  ensure  that 
national  banks  comply  with  the  Bank  Secrecy  Act. 
Finally  I  will  discuss  what  can  be  done  legislatively  to 
improve  the  system. 

The  Examination  Process 

The  primary  responsibility  for  compliance  with  the 
Bank  Secrecy  Act  rests  with  the  financial  institution. 
That  is  why  the  President’s  Commission  has  sug¬ 
gested  voluntary  industry  guidelines.  We  support  this 
effort  At  the  same  time,  this  Office  has  a  statutory 
mandate  to  assure  that  national  banks  use  safe  and 
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sound  banking  practices  and  comply  with  a  variety  of 
laws  affecting  their  conduct. 

The  Comptroller’s  Office  is  responsible  for  monitoring 
the  Bank  Secrecy  Act  compliance  of  the  4,900  na¬ 
tional  banks,  while  Treasury  has  retained  authority 
over  enforcement,  interpretation,  and  exemptions  from 
the  reporting  requirements  of  the  Act.  Once  a  criminal 
investigation  is  initiated,  we  are  usually  asked  to  stop 
examining  the  bank  in  question  for  Bank  Secrecy  Act 
compliance.  From  that  point  until  the  investigation  is 
completed,  we  have  no  knowledge  of  the  bank's 
compliance  in  that  area. 

Overall  Examination  Procedures 

Bank  Secrecy  Act  compliance  is  just  one  element  of 
our  bank  examination  process.  The  essential  objec¬ 
tives  of  an  examination  are:  1)  to  evaluate  the  bank’s 
financial  condition;  2)  to  appraise  the  quality  of  bank 
management  and  directors;  3)  to  identify  those  areas 
where  corrective  action  is  required  to  strengthen  the 
financial  condition  and  management  of  the  bank;  and 
4)  to  identify  and  seek  corrective  action  where  com¬ 
pliance  with  applicable  laws,  rulings,  and  regulations 
is  inadequate. 

It  is  particularly  important  that  we  direct  our  resources 
to  areas  that  pose  the  greatest  risk  or  otherwise  cause 
the  greatest  concern.  We  focus  on  both  manage¬ 
ment’s  and  the  board  of  directors’  ability  and  commit¬ 
ment  to  ensuring  behavior  that  is  both  prudent  and  in 
compliance  with  the  law.  This  means  that  we  pay 
special  attention  to  management  strategies,  controls, 
and  systems.  It  has  been  our  experience  that  no 
amount  of  examination  or  supervision  works  as  well  as 
a  bank’s  own  internal  control  systems. 

As  a  practical  matter,  directing  examination  resources 
toward  banks  that  are  experiencing  problems  results 
in  those  banks  that  are  healthier  being  visited  less 
frequently.  We  are  able,  therefore,  to  intensify  our 
efforts  regarding  the  growing  number  of  banks  expe¬ 
riencing  difficulty.  This  is  the  only  way  we  can  deter¬ 
mine  the  extent  of  the  problems  in  banks,  institute 
corrective  measures,  and  assure  that  depositors  are 
protected. 

Bank  Secrecy  Act  Compliance 

There  are  millions  of  cash  transactions  in  a  typical 
bank  office  each  year.  Examiners  routinely  review  few, 
if  any,  of  these  individual  transactions.  Rather,  they 
focus  more  on  a  bank’s  own  internal  control  systems. 

Our  current  procedures  were  developed  in  1981  on  an 
interagency  basis,  involving  the  Treasury  Department, 


the  Federal  Reserve  Board  and  the  Federal  Deposit 
Insurance  Corporation. 

As  in  other  areas  of  the  examination  process,  external 
information  is  used  to  decide  where  to  concentrate  our 
resources.  For  instance,  we  use  analyses  provided  by 
the  Treasury  Department  to  pinpoint  institutions  that 
exhibit  unusual  patterns  of  currency  shipments  rela¬ 
tive  to  their  Currency  Transaction  Reports  (CTRs).  The 
Internal  Revenue  Service  uses  a  similar  approach  in 
monitoring  compliance  with  the  tax  code  Neither  we 
nor  the  IRS  could  conceivably  check  every  required 
filing  or  assure  that  everyone  is  obeying  the  law.  The 
use  of  leads  permits  us  to  target  compliance  efforts 
more  efficiently  and  effectively. 

This  approach  was  particularly  effective  in  the  1980 
Operation  Greenback  in  Florida.  We  provided  over  40 
examiners  for  this  effort.  Operation  Greenback  led  to 
numerous  law  enforcement  task  forces  nationwide  in 
which  OCC  is  frequently  an  active  participant.  These 
efforts  have  produced  over  460  convictions  since 
1980.  In  addition,  the  number  of  CTRs  filed  has 
increased  fivefold  in  the  last  5  years  indicating  height¬ 
ened  awareness  by  financial  institutions. 

Improvements  for  the  Future 

Based  on  our  initial  review  of  the  OCC’s  actions  in  the 
bank  secrecy  area,  we  believe  that  we  can  do  more  to 
ensure  the  effective  discharge  of  our  responsibilities. 
Specifically,  we  are  taking  the  following  steps. 

First,  we  are  conducting  an  in-depth  review  and 
assessment  of  our  performance  and  responsibilities  in 
order  to  ensure  better  compliance  in  the  future.  We  are 
also  conducting  a  separate  review  of  our  overall 
compliance  responsibilities. 

Second,  we  are  committed  to  improving  internal  com¬ 
munications  and  establishing  new  quality  control  sys¬ 
tems  to  ensure  that  appropriate  examination  proce¬ 
dures  are  being  used. 

Third,  training  efforts  are  being  stepped  up  in  the  Bank 
Secrecy  Act  area.  We  are  striving  to  ensure  that  all 
examiners  are  fully  knowledgeable  about  the  Act  and 
its  implementing  regulations  as  well  as  being  fully 
proficient  in  performing  examination  procedures  in 
this  area. 

Fourth,  we  are  committed  to  improving  coordination 
and  cooperation  among  the  bank  regulatory  agencies 
and  the  law  enforcement  community  On  April  2,  1985, 
the  Attorney  General  and  the  heads  of  the  financial 
regulatory  agencies  entered  into  an  agreement  that 
will  substantially  aid  the  law  enforcement  effort  (copy 
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attached)  Matters  of  particular  importance  in  the 
agreement  include 

•  Streamlining  and  standardizing  the  criminal  re¬ 
ferral  process,  including  a  requirement  that  all 
banks  make  referrals  of  potential  violations  of 
law 

•  Improving  the  exchange  of  information  between 
the  regulatory  agencies  and  the  law  enforce¬ 
ment  community,  through  both  proposed  legis¬ 
lation  and  modification  of  internal  procedures. 

Fifth,  we  are  strengthening  management  controls  over 
implementation  of  the  Bank  Secrecy  Act  by  centraliz¬ 
ing  responsibility  within  the  OCC  for  all  information 
flow  and  supervision  in  this  area. 

Sixth,  we  are  continually  reminding  the  banking  com¬ 
munity  of  their  responsibilities  in  the  Bank  Secrecy  Act 
area.  Specifically,  we  use  banking  issuances,  exami¬ 
nations,  and  public  forums  such  as  conferences  to 
make  sure  bankers  are  fully  informed  about  the  re¬ 
quirements  of  the  Act. 

Seventh,  we  are  working  together  with  other  members 
of  the  FFIEC  and  the  Treasury  Department  to  evaluate 
the  recommendations  of  the  President’s  Commission 
Report  and  will  jointly  implement  appropriate 
changes  These  efforts  will  lead  to  more  effective 
methods  of  identifying  potential  money  laundering 
situations. 

The  examination  procedures  adopted  in  1981,  along 
with  the  evolving  systems  utilized  by  Treasury  to  spot 
anomalies,  enhance  the  ability  of  the  federal  govern¬ 
ment  to  monitor  compliance  and  detect  violations  of 
the  Bank  Secrecy  Act.  However,  steps  need  to  be 
taken  to  improve  the  coordination  between  bank  reg¬ 
ulatory  agencies  and  Treasury  regarding  the  analyses 
of  institutions  exhibiting  anomalous  currency  move¬ 
ments  We  look  forward  to  working  closely  with  Trea¬ 
sury  in  this  effort. 

Legislative  Initiatives 

While  we  believe  there  are  steps  we  can  take  to  more 
effectively  ensure  compliance  with  the  Bank  Secrecy 
Act,  we  also  believe  that  certain  legislative  initiatives 
would  improve  our  ability  to  combat  money  launder- 
ng  Congress  recently  assisted  our  efforts  when  it 
passed  the  Comprehensive  Crime  Control  Act.  Be¬ 
sides  strengthening  certain  Bank  Secrecy  Act  provi¬ 
sions.  the  Act  expanded  the  bank  bribery  provisions. 
The  statute  now  covers  situations  where  corrupt  bank 
officials  are  paid  off  to  launder  money 

//e  be  eve  that  additional  legislation  would  be  helpful 


in  addressing  the  money  laundering  problem.  A  num¬ 
ber  of  bills  have  been  introduced  in  this  session  to 
strengthen  the  hand  of  law  enforcement  officials  in  this 
area,  including  legislation  introduced  by  Mr.  Hughes 
and  Mr.  McCollum.  We  applaud  the  intent  of  these 
measures.  In  an  effort  to  begin  the  process  of  review¬ 
ing  the  proposed  legislation,  we  would  like  to  offer  the 
following  comments. 

H.  R.  1474,  legislation  introduced  by  the  Chairman, 
would  create  a  new  category  of  crime  called  “money 
laundering."  It  would  prohibit  individuals,  inside  or 
outside  the  institution,  from  knowingly  engaging  in  a 
financial  transaction  that  involves  criminally  derived 
property.  We  support  the  intent  of  this  section  but 
suggest  that  the  language  of  the  provision  should  be 
crafted  carefully  to  avoid  including  conduct  by  an 
unwitting  participant. 

The  bill  would  also  require  the  Secretary  of  the  Trea¬ 
sury  to  approve  applications  for  all  exemptions  from 
the  reporting  requirements  of  the  Bank  Secrecy  Act. 
We  believe  the  objective  of  this  provision  could  be 
achieved  administratively  under  a  recommendation  of 
the  President’s  Commission  on  Organized  Crime. 

Finally,  this  bill  would  make  “wire  and  other  electronic 
transfers"  subject  to  CTR  reporting  requirements.  We 
believe  this  provision  may  not  be  necessary  in  light  of 
the  new  Treasury  regulation  that  will  enable  Treasury 
to  require  a  financial  institution  to  provide  copies  of  all 
wire  transfers  for  a  particular  period. 

H.  R  1367,  introduced  by  Mr.  McCollum,  would  also 
make  it  a  substantive  crime  for  someone  to  knowingly 
use  a  financial  institution,  or  allow  a  financial  institution 
to  be  used,  to  aid  someone  in  unlawful  activity.  We 
support  the  intent  of  the  proposed  modification  to  the 
Right  to  Financial  Privacy  Act  outlined  in  this  bill 
because  it  would  enable  individuals  or  institutions  to 
notify  the  law  enforcement  community  of  suspicious 
activities  without  running  the  risk  of  a  civil  law  suit.  As 
proposed,  the  bill  would  also  grant  new  summons 
authority  to  the  Secretary  of  the  Treasury.  In  order  to 
further  an  examination  or  a  civil  investigation,  this  may 
be  appropriate  in  some  situations.  We  also  believe  the 
Secretary  should  be  permitted  to  delegate  this  author¬ 
ity  to  the  appropriate  financial  regulatory  agency. 

Conclusion 

The  OCC  is  deeply  committed  to  preventing  orga¬ 
nized  crime  from  using  financial  institutions  to  launder 
the  proceeds  of  their  illegal  activities  We  stand  ready 
to  work  with  Congress  and  law  enforcement  authori¬ 
ties  to  bring  an  end  to  this  activity  that  not  only 
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facilitates  criminal  activity  but  also  brings  into  doubt 
the  integrity  of  our  nation's  financial  system. 

Agreements  and  Recommendations  of  the 
Attorney  General’s  Bank  Fraud  Working 
Group 

April  2,  1985 

This  document  embodies  the  areas  of  agreement  and 
recommendations  of  the  Working  Group  created  in 
December,  1984,  to  address  problems  and  promote 
cooperation  toward  the  goal  of  improving  the  federal 
government's  response  to  white-collar  crime  in  the 
nation’s  federally  regulated  financial  institutions.  The 
Working  Group  is  composed  of  senior  officials  of  the 
U  S.  Department  of  Justice  Criminal  Division,  the  Fed¬ 
eral  Bureau  of  Investigation,  the  Board  of  Governors  of 
the  Federal  Reserve  System,  the  Office  of  the  Comp¬ 
troller  of  the  Currency,  the  Federal  Deposit  Insurance 
Corporation  and  the  Federal  Home  Loan  Bank  Board. 
The  four  named  regulators  of  financial  institutions  are 
referred  to  herein  as  the  ‘‘Supervisory  Agencies." 

After  an  initial  meeting  between  the  Attorney  General 
and  other  Justice  Department  officials  and  the  heads 
of  the  Supervisory  Agencies,  an  agenda  was  estab¬ 
lished  and  the  Working  Group  was  formed  to  address 
the  matters  contained  herein.  This  document  repre¬ 
sents  the  results  of  concerted  effort  by  the  Working 
Group  to  tackle  and  resolve  issues  of  major  signifi¬ 
cance  relating  to  the  detection,  reporting  and  prose¬ 
cution  of  bank-related  crimes. 

The  Working  Group  has  focused  particularly  on  white- 
collar  crimes  by  "insiders”  of  financial  institutions, 
which  have  plagued  a  large  number  of  institutions  with 
resulting  large  losses  to  the  FDIC  and  FSLIC  insur¬ 
ance  funds.  In  response,  the  Working  Group  has 
improved  the  entire  referral  system  for  suspected 
bank  fraud  and  abuse,  developed  avenues  for  better 
communications,  coordination,  and  tracking,  estab¬ 
lished  new  training  opportunities,  and  determined  to 
support  certain  legislative  proposals  as  set  out  herein. 
With  improved  cooperation  overall,  the  Supervisory 
Agencies  and  the  Justice  Department  will  be  better 
equipped  to  respond  more  effectively  to  criminal  con¬ 
duct  involving  the  nation's  financial  institutions.  Follow¬ 
ing  this  document  is  a  separate  summary  that  elabo¬ 
rates  upon  certain  of  the  agreements  and  recommen¬ 
dations  contained  herein. 

The  Criminal  Referral  Process. 

1.  The  Working  Group  recognizes  the  pivotal  role  of 
the  referral  process  in  ensuring  an  effective  law  en¬ 
forcement  response  to  crimes  involving  financial  insti¬ 
tutions.  As  envisioned  by  the  Group  and  set  out 


herein,  the  referral  process  is  more  than  simple  notifi¬ 
cation;  it  is  a  procedure  for  notification  and  continuing 
interest  and  coordination  in  which  the  Justice  Depart¬ 
ment  enlists  the  help  of  the  Supervisory  Agencies  to 
detect  and  understand  suspected  crimes,  and  the 
Supervisory  Agencies  regard  effective  criminal  law 
enforcement  as  one  arm  of  their  own  enforcement 
efforts.  This  process  will  be  sustained  by  regular 
personal  contact  between  the  parties  hereto  at  both 
the  national  and  local  levels,  and  by  a  sustained 
interest  in  and  attention  to  each  other’s  needs. 

2.  The  Working  Group  endorses  the  use  of  a  uniform 
method  for  reporting  suspected  criminal  conduct  to 
the  U  S.  Department  of  Justice  (hereafter  Justice 
Department  with  the  understanding  that,  unless  spec¬ 
ified  otherwise,  the  term  refers  to  the  Department’s 
Headquarters  in  Washington,  DC.,  the  applicable 
U.S.  Attorneys  and  the  FBI — both  Headquarters  and 
District  offices.)  The  Working  Group  has  developed  a 
uniform  referral  form  for  this  purpose  to  be  used  by  the 
Supervisory  Agencies  and  by  their  regulated  financial 
institutions.  The  purpose  of  the  referral  form  is  to 
promote  the  transfer  of  complete  and  accurate  infor¬ 
mation  on  key  points  deemed  most  important  by  the 
Justice  Department  for  its  assessment  and  evaluation 
of  possible  criminal  cases.  In  connection  with  the 
referral  form,  the  following  matters  also  have  been 
agreed  upon: 

a  The  proposed  referral  form  has  been  designed 
so  that  possible  crimes  involving  losses  of  less 
than  $10,000  and  not  involving  "insiders"  may  be 
reported  on  a  “short-form”  portion  of  the  referral 
form  so  that  the  numerous  cases  of  teller  defalca¬ 
tions  involving  small  amounts  of  loss  can  be 
reported  with  minimal  burden  to  the  preparer 

b.  The  proposed  referral  form  will  be  adapted  to 
each  Supervisory  Agency’s  particular  proce¬ 
dures,  and  the  Agencies  will  strive  to  assure 
uniformity  in  the  form  and  its  instructions  in  all 
substantial  respects. 

c.  The  Working  Group  members  will  work  to¬ 
gether  in  an  effort  to  obtain  OMB  and  other  re¬ 
quired  clearances  for  the  referral  form’s  use 

d.  The  Supervisory  Agencies  will  strive  to  imple¬ 
ment  a  regulation  or  other  formal  policy  that  re¬ 
quires  their  regulated  financial  institutions  to  make 
criminal  referrals  in  all  cases  directly  to  the  appro¬ 
priate  criminal  authorities,  with  copies  to  their 
principal  Supervisory  Agency. 

e  The  Working  Group  will  be  responsible  for 
monitoring  each  Agency’s  completion  and  adop¬ 
tion  of  the  referral  form,  the  referral  regulation  or 
policy  statement,  necessary  approvals,  and  im¬ 
plementation  of  the  form’s  use,  with  the  goal  of 
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having  the  referral  form  in  use  by  each  of  the 
Supervisory  Agencies  as  soon  as  practicable. 

3  The  Supervisory  Agencies  will  establish  proce¬ 
dures  to  review  the  criminal  referrals  made  by  their 
regulatees  and  will  make  referrals  directly  where  (a) 
the  referral  made  by  the  financial  institution  is  deemed 
inadequate,  or  (b)  the  suspected  criminal  conduct 
discovered  by  the  Supervisory  Agencies  has  not  been 
reported  by  the  regulatee(s). 

4  The  existence  of  the  referral  form  shall,  not  prevent 
a  Supervisory  Agency  from  making  a  more  detailed 
written  referral,  and  shall  not  prevent  referrals  by 
telephone  or  personal  contact  in  situations  where 
immediate  contact  of  the  Justice  Department  is  advis¬ 
able 

5  When  referrals  are  made  by  the  Supervisory  Agen¬ 
cies,  they  shall  be  made  at  an  early  stage,  that  is, 
when  the  Agencies’  representatives  first  obtain  evi¬ 
dence  to  support  a  belief  that  a  crime  has  been  or  may 
have  been  committed,  with  allowances  for  reasonable 
periods  of  time  for  review  of  the  proposed  referral 
under  each  Agency’s  established  procedures.  The 
referral  of  suspected  criminal  conduct  shall  in  no  way 
restrict  the  Supervisory  Agencies  from  continuing  their 
own  examinations  or  investigations  into  the  same 
conduct  in  order  to  carry  out  their  regulatory  respon¬ 
sibilities,  unless  they  are  requested  to  cease  or  sus¬ 
pend  such  activity  by  Justice  Department  representa¬ 
tives  in  connection  with  an  ongoing  criminal  investiga¬ 
tion  or  prosecution. 

6  Following  the  dispatch  of  a  criminal  referral  by  a 
Supervisory  Agency,  that  Agency  shall  segregate  the 
documents  and  information  relative  to  the  referral  or 
establish  procedures  to  ensure  that  such  documents 
and  information  are  readily  retrievable  if  the  Agency  is 
requested  to  produce  them  by  the  Justice  Depart¬ 
ment. 

7  Copies  of  the  following  types  of  referrals  shall  be 
forwarded  to  the  Fraud  Section  of  the  Justice  Depart¬ 
ment’s  Criminal  Division  and  to  the  FBI  Headquarters 
in  Washington,  D  C.  by  the  Supervisory  Agencies: 
referrals  involving  losses  above  an  agreed  upon 
amount,  referrals  disclosing  possible  crimes  of  partic¬ 
ular  significance  to  the  Agencies  (including  criminal 
misconduct  by  "insiders”  of  financial  institutions)  or 
that  otherwise  are  of  national  impact,  and  referrals  that 
nvolve  significant  criminal  conduct  in  more  than  one 
jurisdiction 

?j  in  connection  with  significant  cases  as  described 
n  the  preceding  paragraph,  the  Supervisory  Agencies 
are  encouraged  to  seek  the  active  assistance  of  the 


Fraud  Section.  Such  assistance  should  be  sought,  to 
the  extent  practical,  at  the  time  of  or,  in  appropriate 
cases,  in  advance  of  the  Agencies'  referrals  to  the 
U  S.  Attorneys.  The  Fraud  Section  and  FBI  Headquar¬ 
ters  will  assist  the  U  S  Attorneys  in  their  evaluation, 
investigation,  and/or  prosecution  of  such  significant 
cases,  and  where  appropriate,  will  coordinate  multi- 
jurisdictional  cases.  In  appropriate  cases,  the  Fraud 
Section  also  will  supply  prosecutorial  staffing. 

9.  The  Supervisory  Agencies  will  strive  to  communi¬ 
cate  directly  with  the  U  S.  Attorneys’  offices  about 
significant  criminal  referrals  involving  their  regulated 
financial  institutions.  It  is  understood  that  oral  and 
written  communications  follow-up,  and  coordination 
are  encouraged  between  the  local  offices  of  the  Su¬ 
pervisory  Agencies  and  the  U.S.  Attorneys’  and  local 
FBI  offices.  These  parties  shall  communicate  their 
concerns  about  particular  cases  and  engage  in  dia¬ 
logue  to  resolve  problems.  Thereafter,  the  Justice 
Department  Fraud  Section  will  entertain  inquiries, 
complaints,  and  “appeals”  of  declinations  by  U.S. 
Attorneys  with  respect  to  referrals  made  by  the  Super¬ 
visory  Agencies  or  their  regulated  financial  institutions 
on  cases  believed  by  the  Agencies  to  be  significant. 

Coordination,  Cooperation  and  Information-Sharing 
Between  the  Working  Group  Representatives 

10.  Each  of  the  Working  Group  members  has  ex¬ 
changed  information  that  identifies  appropriate  points 
of  contact  (by  name,  address  and  telephone  number) 
for  making  criminal  referrals,  for  seeking  assistance 
with  investigations,  and  for  resolving  any  problems 
with  coordination.  The  Justice  Department  also  has 
identified  individuals  in  U.S.  Attorneys’  offices  and  FBI 
field  offices  who  are  experienced  in  financial  institu¬ 
tions  crimes.  All  Working  Group  members  are  respon¬ 
sible  for  keeping  the  “contact  lists”  updated  on  a 
reasonably  current  basis. 

1 1 .  The  Working  Group  members  will  actively  encour¬ 
age  periodic  meetings  between  representatives  of 
their  regional  or  district  offices.  For  example,  the 
regional  management  of  the  Supervisory  Agencies  are 
encouraged  to  get  acquainted  and  maintain  contact 
with  the  U.S.  Attorneys  and  FBI  managers  for  their 
region,  and  to  explore  whether  there  are  any  problems 
in  communications  or  coordination  that  can  be  re¬ 
solved  at  that  level. 

12  The  Supervisory  Agencies  will  review  current  reg¬ 
ulations,  delegations,  and  procedures  to  determine  if 
changes  are  required  to  assure  expeditious  re¬ 
sponses  to  requests  by  the  Justice  Department  for 
written  materials  or  for  direct  assistance  by  represen¬ 
tatives  of  the  Supervisory  Agencies.  If  needed,  appro- 


priate  changes  will  be  made  to  such  regulations, 
delegations  and  procedures. 

13.  The  Working  Group  members  will  cooperate  fully 
in  the  sharing  of  relevant  information,  subject  only  to 
applicable  legal  restrictions,  and  will  assist  one  an¬ 
other  in  assuring  that  information  so  shared  may  be 
used  by  the  recipient(s)  in  appropriate  criminal,  civil  or 
administrative  proceedings. 

14.  The  Justice  Department  will  implement  proce¬ 
dures  to  improve  its  reporting  of  information  to  the 
Supervisory  Agencies.  In  particular,  it  is  agreed: 

a.  The  disposition  of  criminal  referrals  sent  to  the 
Justice  Department  pursuant  to  paragraph  6 
above,  shall  be  reported  by  the  Justice  Depart¬ 
ment  to  the  appropriate  Supervisory  Agency  that 
forwarded  the  referral.  In  addition,  U.S.  Attorneys 
will  be  instructed  to  notify  the  referring  Supervi¬ 
sory  Agency  of  the  disposition  of  referrals  made 
by  such  Agency. 

b.  The  Justice  Department  will  instruct  the  U.S. 
Attorneys  to  notify  the  appropriate  Supervisory 
Agency  when  indictments  and  convictions  are 
returned  against  "insiders”  or  employees  of  finan¬ 
cial  institutions,  particularly  when  such  individuals 
continue  to  be  affiliated  with  the  financial  institu¬ 
tions  at  the  time  of  the  indictments  or  convictions. 

c.  Information  obtained  by  the  Justice  Depart¬ 
ment  during  criminal  investigations  will  be  shared 
with  the  appropriate  Supervisory  Agencies  where 
such  information  may  assist  the  Agencies  in  car¬ 
rying  out  their  regulatory  responsibilities,  subject 
only  to  applicable  legal  restrictions  or  where  con¬ 
fidentiality  is  essential  to  maintain  the  integrity  of  a 
criminal  investigation. 

15.  In  order  to  assist  the  Justice  Department  in  its 
execution  of  the  information-sharing  described  in  the 
preceding  paragraph,  the  Working  Group  supports  an 
amendment  to  Rule  6(e)  (Fed.  R.  Crim.  P.  6(e)),  which 
would  permit  the  Justice  Department  to  petition  the 
appropriate  Court  for  permission  to  make  available  to 
the  appropriate  Supervisory  Agency(ies)  information 
obtained  pursuant  to  the  Grand  Jury  process  that 
would  assist  the  Agencies  in  carrying  out  their  regu¬ 
latory  responsibilities. 

Tracking  of  Criminal  Referrals  and  Investigations  and 
Information  Systems 

16.  The  Justice  Department  Fraud  Section  will  de¬ 
velop  a  tracking  system  to  monitor  significant  criminal 
referrals  and  investigations  involving  federally  regu¬ 
lated  financial  institutions: 

a.  This  tracking  system  will  be  initiated  by  input¬ 


ting  those  referrals  of  which  copies  have  been 
sent  directly  to  the  Fraud  Section  pursuant  to 
Paragraph  7  above. 

b.  Information  from  the  Fraud  Section's  tracking 
system  will  be  shared  with  the  Supervisory  Agen¬ 
cies,  subject  only  to  applicable  legal  restrictions 

1 7.  The  FBI  will  input  alj  of  the  Supervisory  Agencies’ 
and  regulated  financial  institutions'  criminal  referrals 
on  its  FOIMS  computer  system.  Consistent  with  appli¬ 
cable  legal  restrictions  and  the  need  to  maintain 
confidentiality  concerning  certain  ongoing  criminal 
investigations,  the  FBI  will  share  information  from  the 
FOIMS  system  with  the  Supervisory  Agencies. 

18.  Pursuant  to  previous  agreements  between  the 
Supervisory  Agencies,  criminal  referrals  and  other 
information  about  individuals  are  being  shared  by  and 
among  the  Supervisory  Agencies.  The  Agencies  have 
agreed  to  coordinate  this  process  in  connection  with 
their  respective  processes  of  computerization  of  infor¬ 
mation  and  to  make  such  information  available  to  one 
another  and  to  Justice  Department  representatives 
upon  request,  subject  only  to  applicable  legal  restric¬ 
tions. 

Training 

19.  The  Working  Group  agrees  to  coordinate  and 
share  training  courses  and  other  training  resources  in 
the  area  of  white-collar  crimes  involving  financial  insti¬ 
tutions.  In  particular: 

a.  The  FBI  has  agreed  to  make  at  least  30  slots 
available  for  training  examiners  or  other  employ¬ 
ees  of  the  Supervisory  Agencies  in  a  special 
"Bank  Failure  In-Service"  course,  which  will  be 
presented  in  Quantico,  Virginia,  during  July  1985. 
The  FBI  also  will  present  regional  training  pro¬ 
grams  in  which  the  Supervisory  Agencies  will 
participate  in  1 986.  All  such  training  by  the  FBI  will 
focus  on  investigative  techniques  and  problems  in 
cases  involving  financial  institutions. 

b.  The  Supervisory  Agencies  will  explore  with  the 
Federal  Financial  Institutions  Examination  Council 
("FFIEC")  whether  it  will  assume  responsibility  for 
presenting  a  white  collar  crime  course  in  a  form 
similar  to  that  currently  presented  by  the  Office  of 
the  Comptroller  of  the  Currency  ("OCC").  The 
Working  Group  members  will  encourage  the 
FFIEC  to  present  such  a  training  course,  which  will 
be  available  to  representatives  of  the  Supervisory 
Agencies  and  the  Justice  Department 

c.  While  the  FFIEC  is  considering  the  establish¬ 
ment  of  the  white  collar  crime  course,  and/or  in  the 
event  that  such  a  course  is  not  established  by  the 
FFIEC,  the  OCC  will  continue  to  make  slots  avail- 
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able  to  the  other  Supervisory  Agencies  and  the 
Justice  Department  in  its  White  Collar  Crime 
Seminar  given  periodically  during  each  year 
d  The  Justice  Department  will  develop  a  training 
course  (or  a  segment  of  a  course)  for  Assistant 
U  S  Attorneys  that  focuses  on  the  investigation 
and  prosecution  of  white  collar  crime  involving 
federally-regulated  financial  institutions,  and  will 
strive  to  make  slots  available  to  the  Supervisory 
Agencies  for  appropriate  representatives  to  at¬ 
tend 

The  Right  to  Financial  Privacy  Act 

20  The  Working  Group  has  agreed  to  support  a 
clarifying  legislative  amendment  to  the  Right  to  Finan¬ 
cial  Privacy  Act  of  1978  (RFPA)  (12  U.S.C.  §  3401  et 
seq.)  relative  to  transferring  information  to  law  enforce¬ 
ment  authorities.  The  amendment  endorsed  by  the 
Working  Group  is  one  that  would  permit  the  transfer  of 
financial  information  lawfully  in  the  possession  of  one 
government  authority  (such  as  a  Supervisory  Agency) 
to  another  government  authority  (such  as  the  Justice 
Department)  for  a  law  enforcement  purpose  within  the 
jurisdiction  of  the  receiving  authority,  without  notice  to 
the  customer. 

21  The  Justice  Department  has  found  that  the  RFPA 
notices  to  customers  can  be  damaging  to  the  conduct 
of  criminal  investigations.  Therefore,  until  a  clarifying 
amendment  is  enacted  the  Supervisory  Agencies  will 
implement  procedures  to  ensure  that  criminal  referrals 
are  made  in  a  manner  that  does  not  require  notices  to 
customers  Accordingly,  it  is  anticipated  that,  in  some 
instances,  referrals  may  omit  the  names  of  significant 
suspects  or  witnesses  and/or  copies  of  supporting 


documentation  from  protected  customers'  records.  In 
such  cases  the  Justice  Department  will  utilize  Grand 
Jury  subpoenas  to  compel  production  of  the  omitted 
information  from  the  Supervisory  Agencies  or  directly 
from  their  regulated  financial  institutions. 

22.  The  Working  Group  will,  by  written  request  to  the 
Justice  Department,  seek  a  clarification  of  the  May  22, 
1979,  opinion  to  Deputy  Attorney  General  Civiletti  from 
the  Office  of  Legal  Counsel  relative  to  criminal  referrals 
by  the  Supervisory  Agencies  and  the  requirements  of 
the  RFPA  concerning  customer  notices  in  connection 
with  such  referrals. 

The  Bank  Bribery  Act 

23.  The  Working  Group  has  addressed  numerous 
questions  and  concerns  relating  to  the  Bank  Bribery 
Act,  Pub.  L.  No.  98-473,  §  1 107,  98  Stat.  2145  (1984), 
18  U.S.C.  §  215.  In  particular,  the  Group  is  exploring 
the  possibility  of  clarifying  the  scope  of  the  Act  by 
regulations  or  policy  statements  issued  by  the  Super¬ 
visory  Agencies  and/or  by  written  guidance  from  the 
Justice  Department.  These  matters  will  continue  to  be 
pursued  by  the  Working  Group. 

Continuation  of  the  Working  Group 

24  The  Working  Group  unanimously  agrees  that  the 
communications  and  cooperation  initiated  by  the 
Group  have  been  positive  and  productive.  Accord¬ 
ingly,  the  Working  Group  will  continue  to  meet  on  a 
regular  basis  to  discuss  implementation  of  and  any 
problems  related  to  the  matters  set  out  herein  and  to 
share  information  about  specific  criminal  cases  and 
other  matters  that  may  be  of  interest  to  all  members  of 
the  Working  Group. 


Statement  of  C.  T.  Conover,  Comptroller  of  the  Currency,  before  the  House 
Subcommittee  on  Financial  Institutions  Supervision,  Regulation,  and  Insurance 
of  the  Committee  on  Banking,  Finance,  and  Urban  Affairs,  Washington,  D.C., 
April  18,  1985 


Mr  Chairman  and  members  of  the  Subcommittee,  I 
thank  you  for  the  opportunity  to  address  the  issue  of 
nonbank  banks  and  to  give  you  my  views  on  H  R  20, 
the  Bank  Definition  Act  Nonbank  banks  have  gener¬ 
ated  heated  debate,  and  these  hearings  provide  an 
excellent  opportunity  to  examine  this  issue  in  an 
objective  light  My  views  do  not  necessarily  represent 
those  of  the  Administration 

ir-nited  purpose  banks,  including  so-called  nonbank 
banks,  ha/e  evolved  over  a  number  of  years  to  meet 
particular  market  needs  not  accommodated  by  tradi¬ 


tional  financial  institutions.  These  banks  are  a  direct 
result  of  banking  laws  and  regulations  that  restrict  the 
efficient  functioning  of  the  marketplace. 

H  R  20  would  redefine  "bank"  for  purposes  of  the 
Bank  Holding  Company  Act  to  prevent  the  formation  of 
so-called  nonbank  banks.  However,  H  R  20  does  not 
recognize  the  market  forces  that  have  given  rise  to 
nonbank  banks.  Moreover,  it  targets  only  one  partic¬ 
ular  type  of  limited  purpose  bank.  Hundreds  of  other 
limited  purpose  banks  will  continue  to  operate  They 
will  flourish  because  they  meet  market  needs. 
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Today,  I  would  like  to  address  this  situation  by  focus¬ 
ing  on  three  facets  of  the  basic  issue.  First,  I  want  to 
look  at  the  facts  about  nonbank  banks  and  other 
limited  purpose  institutions.  Then  I  will  discuss  the  two 
categories  of  nonbank  banks  that  my  Office  has 
approved  and  look  at  the  various  concerns  raised 
about  these  institutions.  Finally,  I  will  suggest  changes 
that  must  be  made  to  address  the  underlying  market 
forces  that  have  generated  nonbank  banks. 

Limited  Purpose  Banks 

Nonbank  banks  are  often  discussed  as  if  they  were 
the  only  challenge  to  traditional  banking  distinctions. 
That  is  not  the  case.  Nonbank  banks  make  up  only  a 
small  part  of  the  total  number  of  limited  purpose  banks 
in  this  nation.  They  are  one  of  several  means  by  which 
bank  holding  companies  engage  in  interstate  banking 
and  nondepository  firms  engage  in  limited  forms  of 
banking.  Other  limited  purpose  banks  include  credit 
card  banks,  mortgage  banking  companies,  trust  com¬ 
panies,  consumer  finance  companies,  loan  produc¬ 
tion  offices,  and  Edge  Act  corporations. 

Moreover,  there  are  more  than  1,000  state-chartered 
entities  that  have  some  of  the  characteristics  of  banks. 
Many  of  these  organizations  may  have  FDIC  insurance 
and  exercise  banking  powers,  but  they  are  not  tradi¬ 
tional  commercial  banks.  They  go  by  various  names — 
industrial  banks,  Morris  Plan  banks,  industrial  loan 
companies,  savings  companies,  and  others.  These 
entities  are  operated  both  by  nondepository  organiza¬ 
tions  and  by  bank  holding  companies,  often  as  a 
means  of  operating  interstate. 

Like  limited  purpose  banks,  savings  and  loan  associ¬ 
ations  and  savings  banks  are  not  “banks”  for  pur¬ 
poses  of  the  Bank  Holding  Company  Act,  even  though 
they  may  offer  a  broad  range  of  banking  products  and 
services  and  may  be  federally  insured.  These  institu¬ 
tions,  as  well  as  industrial  banks,  trust  companies,  and 
others,  provide  ways  in  which  the  parent  company 
may  engage  in  some  forms  of  banking  without  becom¬ 
ing  subject  to  the  interstate  and  diversification  restric¬ 
tions  of  the  Bank  Holding  Company  Act.  Nonbank 
banks  clearly  are  not  the  only  means  available  to 
organizations  that  want  to  compete  in  the  financial 
marketplace. 

Nonbank  banks  suffer  from  a  name  that  does  not 
describe  them  accurately.  Except  for  purposes  of  the 
Bank  Holding  Company  Act,  nonbank  banks  are  in 
fact  banking  institutions.  Unlike  many  other  forms  of 
limited  purpose  banks,  OCC-chartered  nonbank 
banks  are  subject  to  the  full  scope  of  regulatory, 
supervisory,  and  enforcement  authority  exercised  by 
this  Office.  Nonbank  banks  receive  regular  national 


bank  charters.  They  are  subject  to  the  same  laws  and 
regulations  as  other  national  banks,  including  FDIC 
insurance  requirements  if  they  are  taking  deposits, 
laws  requiring  nondiscriminatory  lending  and  other 
consumer  laws;  and  safety  and  soundness  regula¬ 
tions,  including  capital  requirements.  Nonbank  banks 
also  receive  regular  on-site  examinations  and  must 
get  regulatory  approval  for  changes  in  their  corporate 
structure. 

Current  law  permits  the  establishment  of  nonbank 
banks.  The  Federal  Reserve  Board  has  sanctioned 
them  by  approving  the  acquisition  of  23  nonbank 
banks  by  bank  holding  companies.  The  FDIC  has  also 
sanctioned  them  by  not  disapproving  change-in- 
bank-control  notices  for  state-chartered  banks  and  by 
granting  deposit  insurance  to  state-chartered 
nonbank  banks.  In  short,  nationally  chartered  nonbank 
banks  are  legally  chartered  institutions  that  are  sub¬ 
ject  to  all  the  laws  and  regulations  to  which  other 
banks  are  subject,  with  the  sole  exception  of  the  Bank 
Holding  Company  Act. 

OCC-Chartered  Nonbank  Banks 

The  OCC  has  approved  two  basic  kinds  of  nonbank 
banks.  Those  in  the  first  category  permit  bank  holding 
companies  to  establish  interstate  operations  in  states 
where  the  entrance  of  out-of-state  banks  is  not  specif¬ 
ically  authorized  by  state  law.  The  second  category 
includes  institutions  that  enable  non-bank  holding 
companies  to  own  banks  without  becoming  subject  to 
the  Bank  Holding  Company  Act.  Critics  of  nonbank 
banks  argue  that  these  institutions  are  detrimental  to 
the  financial  system  because  they  make  it  possible  for 
both  bank  holding  companies  and  non-bank  holding 
companies  to  move  into  new  areas  of  activity.  Let's 
turn  our  attention  to  the  first  area  of  stated  concern — 
interstate  operations  of  bank  holding  companies 

A.  Interstate  Banking  By  Bank  Holding  Companies 

Interstate  banking  already  exists  in  many  forms  and  is 
becoming  more  prevalent  with  every  passing  day.  For 
example,  many  state  legislatures  have  approved  re¬ 
gional  compacts  and  reciprocal  interstate  banking 
agreements  among  states.  Some  states  have  opened 
up  their  borders  to  out-of-state  banks  without  any 
requirement  for  reciprocity.  These  changes  at  the 
state  level  are  well  on  their  way  to  making  concern 
about  interstate  banking  a  moot  question. 

Technological  innovations  have  also  contributed  to 
interstate  banking.  With  the  growing  acceptance  of 
ATMs,  it  was  only  a  matter  of  time  before  nationwide 
ATM  networks  breached  the  interstate  barriers 

The  regulators,  Congress  and  the  state  legislatures 
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have  also  contributed  to  this  erosion  of  barriers.  Under 
certain  conditions,  Congress  and  some  state  legisla¬ 
tures  have  said  that  regulators  can  allow  failed  insti¬ 
tutions  to  be  purchased  by  out-of-state  depository 
institutions  The  most  recent  example  is  the  proposed 
purchase  of  Ohio  S&Ls  by  out-of-state  bank  holding 
companies. 

A  handful  of  bank  holding  companies  that  were 
grandfathered  under  the  Bank  Holding  Company  Act 
have  operated  interstate  for  years  without  damage  to 
the  financial  industry.  As  mentioned  earlier,  bank 
holding  companies  also  currently  conduct  a  wide 
variety  of  banking  activities  across  state  lines  through 
mortgage  subsidiaries,  loan  production  offices,  and 
trust  companies.  Furthermore,  bank  holding  compa¬ 
nies  have  long  conducted  interstate  operations 
through  industrial  banks.  And,  of  course,  competitors 
such  as  Merrill  Lynch,  American  Express  and  Sears 
provide  a  wide  range  of  banking  and  other  financial 
services  across  the  nation. 

Impact  of  Interstate  Nonbank  Banks 

We  believe  that  the  overall  impact  of  interstate  bank¬ 
ing  through  nonbank  banks  is  clearly  positive.  With 
added  competition  from  new  entrants  into  local  mar¬ 
kets,  consumers  will  have  a  greater  range  of  choices 
and  may  pay  lower  prices  for  their  financial  services. 
Greater  geographic  flexibility  will  pay  off  for  bank 
customers  who  do  business  in  more  than  one  state. 
Moreover,  the  removal  of  artificial  geographic  barriers 
will  promote  a  more  efficient  distribution  of  financial 
services. 

Interstate  operations  by  bank  holding  companies 
through  nonbank  banks  do  not  pose  any  unique  safety 
and  soundness  concerns.  In  fact,  permitting  geo¬ 
graphic  flexibility  for  bank  holding  companies  will 
encourage  greater  diversification  and,  therefore,  re¬ 
duce  risk. 

Concerns  of  FHLBB 

Despite  these  considerable  benefits,  some  critics 
have  argued  that  the  interstate  operations  of  nonbank 
banks  will  pose  serious  problems  for  the  financial 
system  The  Federal  Home  Loan  Bank  Board  (FHLBB) 
in  particular  is  concerned  that  nonbank  banks  will 
reduce  the  number  of  bidders  for  failed  thrifts  because 
nonbank  banks  provide  an  alternative  means  to  con¬ 
duct  interstate  operations  For  that  reason,  the  FHLBB 
is  supporting  loophole  closing"  legislation. 

/Ve  appreciate  the  difficulty  of  the  FHLBB's  situation 
However  loophole  closing'  legislation  such  as  H  R 
20  //ould  not  address  the  FHLBB's  concern  If 
non  bank  banks  were  made  illegal,  bank  holding  com¬ 


panies  would  still  have  numerous  other  means  to  carry 
out  interstate  banking.  Such  legislation  would  not 
change  the  impact  of  electronic  banking.  It  would  not 
stop  the  trend  toward  regional  interstate  banking  at 
the  state  level.  In  sum,  "loophole  closing"  legislation 
would  not  eliminate  interstate  banking  and,  therefore, 
would  not  guarantee  the  continued  attractiveness  of 
failing  thrifts  as  a  means  for  acquirors  to  engage  in 
interstate  banking  activities.  It  is  certain,  however,  that 
“loophole  closing"  legislation  would  eliminate  the  pub¬ 
lic  benefits  of  nonbank  banks. 

B.  Interindustry  Banking  Through  Nonbank  Banks 

Nonbank  banks  are  also  criticized  because  they  en¬ 
able  nonbanking  firms  to  engage  in  limited  banking 
activities  without  becoming  subject  to  the  Bank  Hold¬ 
ing  Company  Act’s  restrictions.  These  "non-bank 
holding  companies”  are  not  subject  to  the  Federal 
Reserve's  restrictions  on  permissible  nonbanking  ac¬ 
tivities 

The  fact  is,  however,  that  non-bank  holding  compa¬ 
nies  can  own  financial  institutions  through  other 
means  not  addressed  by  H  R  20.  A  nondepository 
firm  can  already  own  a  unitary  thrift  without  having  any 
restrictions  placed  on  its  diversification  through  other 
subsidiaries  if  the  thrift  meets  an  asset  composition 
test.  For  example,  Sears  owns  Sears  Savings  Bank. 
Household  Finance  Corporation  owns  Household 
Bank.  Acacia  Mutual  Life  Insurance  Co.  owns  Acacia 
Federal  Savings  and  Loan.  ITT  owns  the  Newport- 
Balboa  Savings  and  Loan  Association  of  California, 
and  the  Atwood  Vacuum  Machine  Company  owns 
Home  Federal  Savings  and  Loan  of  Lake  County  in 
Illinois. 

Many  nondepository  organizations  also  own  federal 
and  state-chartered  trust  companies,  some  of  which 
are  FDIC-insured.  Travelers  Corporation  owns  the 
Massachusetts  Company,  Inc.  of  Boston.  The  Wash¬ 
ington  National  Corp  owns  the  Washington  National 
Trust  Co.  in  Illinois.  Marsh  &  McLennan,  Inc.  of  New 
York  owns  the  Marsh  &  McLennan  Trust  Company  of 
Boston.  And  Automated  Data  Processing,  Inc.  owns 
the  National  Trust  Company  in  New  York. 

Many  nondepository  institutions  own  some  of  the  more 
than  1,200  industrial  banks  that  operate  in  19  states 
and  are  eligible  for  FDIC  insurance.  Finally, 
nondepository  organizations  own  such  financial  oper¬ 
ations  as  finance  companies  and  mortgage  loan  com¬ 
panies. 

These  interindustry  arrangements  provide  clear  ben¬ 
efits  for  both  customers  and  the  financial  industry 
Consumers  benefit  through  the  development  of  new 


financial  service  packages  and  new  exposure  to  finan¬ 
cial  services  in  more  convenient  locations.  For  exam¬ 
ple,  retailers  can  provide  their  customers  with  conve¬ 
nient  access  to  financial  services.  Consumers  also 
benefit  from  lower  prices  that  result  from  the  increased 
competition  generated  by  these  new  entrants  to  the 
financial  market.  The  financial  system  as  a  whole 
benefits  from  an  infusion  of  outside  capital  and  talent. 

To  date,  the  only  operating  nonbank  banks  that  the 
OCC  has  authorized  for  nondepository  parents  are 
consumer  banks.  In  our  experience,  these  nonbank 
banks  do  a  good  job  of  meeting  consumer  needs.  In 
some  cases,  they  offer  services  not  offered  by  the 
competition.  For  example,  a  nonbank  bank  owned  by 
a  furniture  store  is  providing  checking  and  lending 
services  to  low-income  customers.  It  is  this  kind  of 
experience  that  has  led  Consumers  Union  to  support 
consumer  nonbank  banks. 

Despite  these  apparent  benefits,  however,  critics  have 
raised  a  number  of  problems  that  could  result  from 
continued  nonbank  activity  by  non-depository  par¬ 
ents.  These  concerns  deserve  consideration. 

Conflict  of  Interest 

The  most  obvious  potential  problem  is  the  threat  of 
conflicts  of  interest.  Some  critics  fear  that  a  non¬ 
depository  parent  could  use  nonbank  banks  to  benefit 
other  activities  of  the  parent  or  provide  preferential 
financing  to  its  customers. 

In  my  view,  when  a  bank  or  thrift  gathers  deposits 
insured  by  the  federal  government,  it  is  in  the  public 
interest  to  ensure  that  the  institution’s  lending  and 
investment  decisions  are  made  objectively  and  with¬ 
out  any  outside  influence.  Thus,  in  allowing  non¬ 
depository  organizations  to  engage  in  financial  and 
depository  activities,  we  must  take  care  to  ensure  that 
the  depository  subsidiary  does  not  use  its  lending  and 
investment  function  to  serve  the  interest  of  its  parent. 

In  the  case  of  consumer  banks,  we  believe  the  risks  of 
such  abuses  are  minimal  and  can  be  addressed 
through  regulatory  safeguards.  I  would  support  insti¬ 
tuting  further  safeguards  to  ensure  that  a  nonfinancial 
firm  cannot  use  a  consumer  bank  to  benefit  its  other 
activities.  Specifically,  I  suggest  limiting  the  ability  of 
these  institutions  to  finance  the  sale  of  any  of  their 
parents’  products. 

Prohibiting  the  commercial  lending  capabilities  of 
nonbank  banks  operated  by  non-depository  organiza¬ 
tions  should  alleviate  any  concerns  over  the  potential 
for  a  conflict  of  interest  arising  from  combining  under¬ 
writing  and  commercial  lending  authority  in  one  cor¬ 


poration.  It  would  also  remove  the  potential  for  a 
parent  company  to  use  insider  information,  obtained 
through  the  commercial  lending  activities  of  its  bank, 
for  commercial  advantage. 

Concentration  of  Economic  Power 

Critics  of  nonbank  banks  also  raise  the  fear  that 
permitting  nondepository  financial  firms  to  charter 
banks  will  ultimately  result  in  a  small  number  of  very 
large  financial  organizations.  To  date,  there  is  no 
evidence  to  support  this  concern. 

Currently,  there  are  almost  34,000  insured  depository 
institutions.  The  number  of  national  banks  supervised 
by  the  OCC  has  grown  from  4,400  in  1980  to  almost 
4,900  today. 

Moreover,  there  is  less  nationwide  concentration  in 
banking  than  in  most  other  businesses.  The  market 
share  of  the  top  10  banks  in  this  country  is  relatively 
small.  The  top  10  banks  in  the  U.S.  today  hold  about 
1 5  percent  of  total  domestic  deposits,  compared  to  1 7 
percent  in  1980. 

Need  for  Comprehensive  Reform 

It  should  be  clear  that  nonbank  banks  are  meeting 
legitimate  market  needs  and  pose  no  threat  to  the 
strength  and  stability  of  the  nation’s  financial  system. 
Nonetheless,  I  believe  it  would  be  most  beneficial  to 
both  banks  and  their  customers  to  phase  out  the 
restrictions  that  have  given  rise  to  the  nonbank  bank 
phenomenon.  As  long  as  these  restrictions  are  in 
place,  we  will  continue  to  see  banks  and  nonbanks 
develop  creative  ways  to  meet  the  needs  of  consum¬ 
ers  and  other  market  needs. 

Specifically,  geographic  and  product  restrictions 
need  to  be  relaxed.  Bank  holding  companies  should 
be  allowed  to  offer  a  broad  range  of  financial  services 
in  unrestricted  geographic  markets,  with  appropriate 
restrictions  to  prevent  conflicts  of  interest.  Ownership 
of  consumer  banks  should  not  be  limited  if  accompa¬ 
nied  by  appropriate  safeguards  to  prevent  product- 
tying  and  other  conflicts  of  interest. 

Nonbank  banks  are  the  result  of  a  collision  between 
market  needs  and  out-dated  banking  laws.  These 
laws  must  be  changed  to  better  reflect  today’s  finan¬ 
cial  marketplace  realities  and  not  merely  to  prevent 
the  formation  of  one  particular  kind  of  institution 
Legislation  such  as  H  R.  20  addresses  only  one  symp¬ 
tom  of  the  changing  financial  marketplace,  not  the 
underlying  cause  of  the  changes  At  best,  such  legis¬ 
lation  will  provide  only  limited  and  temporary  protec¬ 
tion  to  institutions  that  are  unwilling  to  compete  in  a 
creative  and  dynamic  marketplace 
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Statement  of  Jonathan  L.  Fiechter,  Director,  Economic  and  Policy  Analysis 
Division,  before  the  House  Subcommittee  on  Financial  Institutions  Supervision, 
Regulation,  and  Insurance  of  the  Committee  on  Banking,  Finance,  and  Urban 
Affairs,  Washington,  D.C.,  April  25,  1985 


Mr  Chairman  and  members  of  the  Subcommittee,  I 
appreciate  the  opportunity  to  discuss  regional  inter¬ 
state  banking  compacts,  and,  more  generally,  the 
relaxation  of  restrictions  on  interstate  banking  The 
Office  of  the  Comptroller  of  the  Currency  (OCC)  be¬ 
lieves  strongly  in  a  free  and  open  system  of  competi¬ 
tion  among  providers  of  financial  services  at  the  local 
and  national  level.  Accordingly,  we  believe  geo¬ 
graphic  constraints  on  competititon  should  be  elimi¬ 
nated  over  time  Relaxing  the  laws  that  limit  bank 
expansion  across  state  lines  will  create  a  more  com¬ 
petitive  financial  services  industry,  thereby  increasing 
the  options  available  to  consumers  and  ultimately 
strengthening  the  banking  system. 

Substantial  Interstate  Banking  Already 
Exists 

In  1927  the  U  S.  Congress  passed  the  McFadden  Act, 
which  applied  state  branching  laws  to  national 
banks — affirmatively  permitting  branching  but  gener¬ 
ally  limiting  branch  locations  to  those  permitted  for 
state  banks.  Hence,  branching  across  state  lines  by  a 
national  bank  was  generally  prohibited.  With  the  in¬ 
creased  importance  of  multibank  holding  companies, 
Congress  chose  to  apply  the  principle  of  the 
McFadden  Act  to  holding  companies  through  the 
Douglas  Amendment  to  the  Bank  Holding  Company 
Act  of  1956.  This  amendment  prohibits  a  bank  holding 
company  from  acquiring  a  bank  in  another  state 
unless  that  state  specifically  authorizes  such  acquisi¬ 
tions. 

Despite  these  laws,  relaxation  of  geographic  restric¬ 
tions  would  not  signal  a  radical  change  in  our  banking 
system  A  number  of  banks  and  bank  holding  compa¬ 
nies  currently  offer  services  across  state  lines.  A  1983 
study  by  the  Federal  Reserve  Bank  of  Atlanta  reported 
that  domestic  banking  organizations  control  over 
7  000  interstate  offices  Included  in  that  total  are  21 
bank  holding  companies  that  own  full-service  banks  in 
more  than  one  state,  139  bank  holding  companies 
with  interstate  nonbank  subsidiaries,  and  44  banks 
A/ith  202  interstate  loan  production  offices 

Furthermore,  a  number  of  state  legislatures  have  taken 
the  initiative  to  relax  interstate  banking  restrictions 
Additionally  in  the  past  several  years  we  have  wit¬ 
nessed  the  acquisition  of  failing  institutions  by  healthy 
out-of-state  organizations  Thus,  a  further  relaxation  of 


geographic  restrictions  would  simply  facilitate  devel¬ 
opments  that  have  already  been  taking  place. 

Bank  Customers  Would  Benefit  From 
Nationwide  Banking 

The  removal  of  geographic  barriers  to  bank  expansion 
would  be  especially  beneficial  to  consumers  and 
small  businesses.  Large  corporations  and  wealthy 
individuals  are  often  in  a  position  to  purchase  financial 
services  from  a  nationwide  market.  Lower-  and 
middle-income  households  and  small  businesses,  on 
the  other  hand,  are  generally  limited  to  the  financial 
services  of  local  institutions.  Interstate  expansion  of¬ 
fers  the  opportunity  to  broaden  the  range  of  products 
and  services  available  to  these  customers. 

Interstate  banking  will  convey  these  benefits  by  ex¬ 
panding  the  range  of  competitive  options.  It  is  widely 
recognized  that  free  entry  to  a  market  is  an  important 
component  in  maintaining  competition.  Laws  that  limit 
entry  by  out-of-area  firms  tend  to  isolate  markets.  The 
result  is  greater  concentration  within  markets  and  less 
incentive  for  existing  firms  to  seek  ways  to  better  serve 
their  customers.  Increasing  the  number  of  potential 
entrants,  on  the  other  hand,  will  force  banks  currently 
in  the  market  to  enhance  the  quality  of  their  services. 
Where  demands  are  not  met  by  existing  banks,  newly 
eligible  entrants  would  likely  seek  business  by  meet¬ 
ing  that  unmet  demand. 

The  experience  in  branch-banking  states,  compared 
to  that  in  unit-banking  states,  demonstrates  the  benefit 
of  more  permissive  geographic  expansion  laws.  State¬ 
wide  branching  has  led  to  the  availability  of  a  wider 
range  of  services  for  local  communities.  Furthermore 
banks  that  operate  statewide  consistently  employ  a 
greater  proportion  of  their  deposits  for  loans.  We  are 
aware  of  no  evidence  to  support  claims  that  banks  use 
their  branches  to  transfer  funds  to  head  offices  in 
urban  areas.  Rather,  banks  transfer  funds  among  their 
offices  as  dictated  by  demands  for  credit. 

The  Banking  System  Will  be  Strengthened 

Removal  of  restrictions  on  geographic  expansion  will 
also  strengthen  banks.  First,  it  will  enhance  opportu¬ 
nities  for  banks  to  diversify  both  their  funding  sources 
and  their  loan  portfolios  With  such  diversification, 
bank  performance  will  be  less  dependent  on  isolated, 
local  economic  conditions  The  vast  majority  of  prob- 
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lem  agricultural  banks,  for  example,  are  located  in 
states  that  prohibit  or  limit  branching.  Thus,  it  has 
been  difficult  for  many  of  them  to  diversify  their  assets 
outside  of  the  local  agricultural  community. 

In  addition,  geographic  expansion  powers  will  allow 
banks  to  better  meet  the  needs  of  today’s  marketplace 
in  a  cost-effective  manner.  The  removal  of  deposit  rate 
ceilings  and  an  increasingly  competitive  environment 
have  put  pressure  on  bank  profits.  Banks  are  seeking 
to  address  this  problem  by  streamlining  their  delivery 
systems.  Geographic  restrictions  can  hinder  this  pro¬ 
cess,  particularly  for  smaller  banks  in  metropolitan 
areas  and  regional  markets  that  span  state  bound¬ 
aries.  Although  it  can  be  cost-effective  for  large  banks 
to  do  business  interstate  through  loan  production 
offices  and  bank  holding  company  subsidiaries,  small- 
and  medium-sized  banks  often  find  that  such  vehicles 
are  too  expensive  to  set  up  and  operate.  Accordingly, 
they  will  benefit  from  the  ability  to  engage  in  direct 
interstate  banking. 

A  further  benefit  of  enhanced  interstate  banking  is  that 
it  will  reduce  the  competitive  inequities  between  banks 
and  their  nonbank  competitors  that  do  not  face  similar 
geographic  constraints.  There  are  few  services  or 
product  lines  that  are  offered  exclusively  by  commer¬ 
cial  banks.  Retailers  are  opening  full  service  financial 
centers;  brokerage  firms  are  providing  cash  manage¬ 
ment  accounts  to  individuals  and  small  businesses; 
realtors  are  providing  mortgages;  and  grocery  stores 
and  gasoline  stations  are  installing  ATMs  and  charg¬ 
ing  banks  when  a  customer  uses  them. 

All  of  these  nonbank  providers  operate  with  fewer 
geographic  restrictions  than  do  commercial  banks.  As 
a  result,  firms  such  as  Merrill  Lynch,  Sears,  and 
American  Express  can  offer  financial  products  in  a 
cost-effective  manner  and  can  provide  customers  with 
the  convenience  of  nationally  available  services.  I 
noted  earlier  that  many  customers  are  forced  to  rely 
primarily  on  local  institutions  to  provide  financial  ser¬ 
vices.  Those  local  institutions,  however,  need  not  be 
commercial  banks.  If  competitive  inequities  between 
banks  and  other  providers  remain,  those  nonbank 
providers  are  likely  to  exploit  their  advantages  by 
entering  local  markets  to  serve  consumers  who  are 
now  bank  customers. 

An  often-voiced  objection  to  interstate  banking  is  that 
it  will  result  in  an  industry  dominated  by  a  few  large 
institutions.  Such  concern  is  not  consistent  with  recent 
historical  trends.  At  the  national  level,  the  banking 
industry  is  becoming  less  concentrated.  In  the  past 
five  years  the  25  largest  banks'  share  of  domestic 
bank  deposits  has  fallen  from  25.1  percent  to  22.0 
percent.  Obviously,  with  the  relaxation  of  restrictions 


on  interstate  banking  there  will  be  some  consolidation, 
but  the  fear  that  all  small  banks  will  disappear  is 
unfounded.  We  need  only  look  at  the  experience  of 
smaller  banks  in  states  such  as  California  or  New  York 
that  permit  statewide  branching  In  those  states,  small 
banks  have  prospered. 


Regional  Agreements  Are  a  Good  First  Step 

In  the  absence  of  action  at  the  federal  level,  states  are 
taking  the  lead  in  making  legislative  changes  to  facil¬ 
itate  interstate  banking.  As  seen  in  the  attachment  to 
this  testimony,  at  least  thirteen  states  have  passed 
regional  reciprocity  laws;  one  state  has  a  regionally 
limited  law  with  no  reciprocity  requirement;  two  have  a 
national  reciprocity  law;  and  four  states  permit  entry 
from  any  other  state. 

Although  full  interstate  banking  would  be  preferable  to 
regional  arrangements,  the  OCC  believes  that  re¬ 
gional  agreements  represent  a  reasonable  transition 
to  the  total  removal  of  geographic  restrictions.  Re¬ 
gional  arrangements  will  provide  an  opportunity  for 
regional  and  smaller  banks  to  prepare  for  competition 
with  larger  organizations. 

Total  Removal  of  Geographic  Barriers  to 
Competition  Should  Follow 

In  conclusion,  I  would  like  to  stress  that  regional 
interstate  banking  laws  are  only  a  first  step  towards 
the  complete  removal  of  geographic  barriers.  The 
OCC  believes  that  any  interstate  banking  legislation 
enacted  by  Congress  should  recognize  that  regional 
interstate  compacts  are  only  a  transitional  device  by 
including  provisions  for  taking  the  final  step  to  full 
interstate  banking.  Thus,  in  addition  to  explicit  valida¬ 
tion  of  regional  banking  laws,  we  believe  that  legisla¬ 
tion  should  include  an  automatic  trigger  date,  five 
years  from  enactment,  after  which  full  interstate  bank¬ 
ing  would  be  permitted. 

Interstate  Banking  Laws 

1.  Regional — with  reciprocity 

Connecticut:  Maine,  Massachusetts,  New 

Hampshire,  Rhode  Island,  Vermont 

Florida:  Alabama,  District  of  Columbia, 

Georgia,  Louisiana,  Maryland,  Mis¬ 
sissippi,  North  Carolina,  South 
Carolina,  Tennessee,  Virginia,  and 
West  Virginia 
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Georgia 


Idaho 


Indiana 


Kentucky: 


Alabama,  Florida,  Kentucky,  Loui¬ 
siana,  Mississippi,  North  Carolina, 
South  Carolina,  Tennessee,  and 
Virginia 

Montana,  Nevada,  Oregon,  Utah, 
Washington,  and  Wyoming 

Kentucky,  Illinois,  Michigan,  and 
Ohio 

Illinois,  Indiana,  Missouri,  Ohio, 
Tennessee,  West  Virginia,  and  Vir¬ 
ginia  (National  reciprocity  after 
7/86.) 


Tennessee,  Virginia,  West  Virginia, 
and  the  District  of  Columbia 

Virginia:  Alabama,  Arkansas,  District  of  Co¬ 

lumbia,  Florida,  Georgia,  Kentucky, 
Louisiana,  Maryland,  Mississippi, 
North  Carolina,  South  Carolina, 
Tennessee,  and  West  Virginia 

Utah:  Alaska,  Arizona,  Colorado,  Hawaii, 

Idaho,  Montana,  Nevada,  New 
Mexico,  Oregon,  Washington,  Wy¬ 
oming 

2.  Regional — without  reciprocity 


Maryland  Delaware,  District  of  Columbia,  Vir¬ 

ginia,  and  West  Virginia.  (Alabama, 
Arkansas,  Florida,  Georgia,  Ken¬ 
tucky,  Louisiana,  Mississippi.  North 
Carolina,  Pennsylvania,  South 
Carolina,  and  Tennessee  after 
7/87.) 

Massachusetts:  Connecticut,  Maine,  New  Hamp¬ 

shire,  Rhode  Island,  Vermont 


Oregon:  Alaska,  Arizona,  California,  Hawaii, 

Idaho,  Nevada,  Utah,  Washington 

3.  National — with  reciprocity 

New  York 
Washington 

4.  National — without  reciprocity 


North  Carolina  Alabama,  Arkansas,  District  of  Co¬ 
lumbia,  Georgia,  Florida,  Kentucky, 
Louisiana,  Maryland,  Mississippi, 
South  Carolina,  Tennessee,  Vir¬ 
ginia,  and  West  Virginia 

Rhode  Island:  Connecticut,  Maine,  Massachu¬ 

setts,  New  Hampshire,  Vermont 
(National  reciprocity  after  7/86.) 

South  Carolina  Alabama.  Arkansas,  Florida,  Geor¬ 

gia,  Kentucky,  Louisiana,  Mary¬ 
land,  Mississippi,  North  Carolina, 


Alaska 

Arizona 

Maine 

Maryland  Out-of-state  companies  that  have 

operated  a  limited-service  bank  in 
Maryland  for  at  least  six  months 
can  apply  for  permission  to  expand 
into  full-service  operations.  To 
qualify  the  company  must  agree  to 
invest  $25  million  in  facilities  in  des¬ 
ignated  high  unemployment  areas 
and  hire  1 ,000  workers  within  three 
years. 


Remarks  by  C.  T.  Conover,  Comptroller  of  the  Currency,  before  the  Reserve 
City  Bankers  Convention,  Boca  Raton,  Fla.,  April  29,  1985 

“Reflections  on  My  Term  in  Office” 


It's  a  great  pleasure  to  be  here  today.  Since  this  will  be 
one  of  my  last  public  addresses  as  Comptroller  of  the 
Currency  I  thought  it  would  be  worthwhile  to  reflect  on 
my  term  in  office — what  we've  accomplished,  how  it 
f^s  into  the  big  picture,  and  what  is  still  left  to  do  It  has 
been  a  time  of  transition  and  turmoil  for  the  banking 
industry  but  I  think  when  we  look  back  on  it  we'll  see 
that  progress  //as  made  and  that  the  actions  taken 


have  put  us  on  the  right  path  for  ensuring  a  strong  and 
vital  banking  industry. 

In  providing  an  overview  of  what  has  happened  and 
what  to  expect,  I  will  address  four  areas: 

•  Challenges  during  my  term: 

•  Actions  my  office  has  taken; 


•  Overall  progress  in  deregulation;  and 

•  Challenges  the  new  Comptroller  will  face. 

Challenges  During  My  Term 

I  came  to  the  office  of  Comptroller  almost  3V2  years 
ago  with  two  goals  in  mind.  One  was  to  keep  the 
banking  system  strong  and  vital.  The  other  was  to 
foster  a  free  and  competitive  market  in  financial  ser¬ 
vices.  In  trying  to  accomplish  these  goals  I  have  had 
to  face  a  number  of  formidable  opponents,  both  in 
special  interest  groups  and  in  Congress. 

Much  of  my  time  has  been  spent  dealing  with  a  series 
of  major  and  minor  crises  that  faced  the  banking 
industry.  Nobody  ever  promised  it  would  be  boring. 
The  first  major  crisis  was  probably  Penn  Square.  It  was 
followed  by  Sea-First,  Continental,  and  200  other  bank 
failures.  The  list  of  problem  banks  tripled.  There  were 
significant  domestic  leading  problems  in  energy,  real 
estate,  and,  more  recently,  agriculture.  There  was  an 
international  debt  crisis  that  is  still  with  us.  There  was 
the  continuing  debate  over  the  use  of  brokered  de¬ 
posits.  And  finally,  there  was  the  recent  furor  over 
Bank  Secrecy  Act  reporting  violations. 

Actions  by  the  Comptroller’s  Office 

That’s  about  15  years  of  experience  crammed  into  3 
years.  Since  this  is  the  telling  of  the  tales  after  the 
battle  is  over,  I’d  like  to  dwell  a  little  on  the  positive 
side — the  progress  we  have  made  in  deregulation  and 
in  strengthening  the  banking  system. 

In  the  early  days  of  my  tenure,  deregulation  was  the 
central  theme.  Every  meeting  of  the  Depository  Insti¬ 
tutions  Deregulation  Committee  was  greeted  by  thou¬ 
sands  of  telegrams  from  banks,  interest  groups,  lob¬ 
byists  and  other  opinion  brokers,  and  concerned 
citizens.  Now  that  interest  ceilings  have  been  re¬ 
moved,  DIDC  is  little  more  than  a  fond  memory.  Since 
those  early  days,  we  have  made  some  limited 
progress  in  expanding  product  powers  through  imag¬ 
inative  legal  interpretations;  we  have  licensed 
nonbank  banks;  we  have  made  some  novel  merger 
decisions  and  successfully  defended  them  in  lawsuits. 

During  my  term  as  Comptroller,  we  have  authorized 
banks  to  offer  discount  brokerage  and  investment 
advisory  services.  We  have  permitted  them  to  provide 
common  trust  funds  for  the  collective  investment  of 
IRA  contributions.  We  have  allowed  them  to  operate 
futures  commission  merchant  subsidiaries,  to  lease 
space  to  insurance  agents,  to  underwrite  credit  life 
insurance,  and  to  offer  plain  English  trusts,  which  will 
broaden  the  market  for  trust  services. 

We  also  approved  charter  applications  for  nearly  300 


nonbank  banks,  following  the  end  of  two  self-imposed 
moratoriums  that  were  intended  to  give  Congress  time 
to  consider  pending  banking  legislation  And,  in  ap¬ 
proving  the  merger  of  two  Pennsylvania  banks,  we 
successfully  employed  the  principle  that  banks  com¬ 
pete  with  depository  and  nondepository  institutions, 
even  those  without  a  physical  presence  in  the  same 
geographic  area. 

In  addition,  we  gave  banks  greater  flexibility  in  struc¬ 
turing  loans  to  meet  the  needs  of  the  marketplace  We 
increased  the  legal  lending  limit.  We  relaxed  rules  on 
real  estate  loans  by  removing  restrictions  on  loan-to- 
value  ratios  and  maturities.  We  permitted  banks  to 
make  and  purchase  adjustable  rate  mortgages 
(ARMs).  And  we  permitted  banks  to  enforce  due-on- 
sale  clauses. 

We  also  reduced  barriers  to  entry  into  the  financial 
services  system  while  maintaining  our  standards.  The 
procedures  for  obtaining  a  national  bank  charter  were 
streamlined.  The  process  for  forming  and  acquiring 
operating  subsidiaries  was  simplified.  We  streamlined 
procedures  for  converting  from  a  state  to  a  national 
bank  and  for  obtaining  trust  powers.  We  eliminated  or 
reduced  the  length,  complexity,  and  processing  time 
for  many  of  our  applications.  And  we  adopted  the  use 
of  "no-action”  letters  to  enable  quicker  response  and 
to  avoid  preparing  detailed  legal  opinions  in  areas  not 
warranting  regulatory  involvement. 

At  the  same  time,  we  also  helped  to  strengthen  the 
system.  We  imposed  new  capital  standards  and 
looked  more  closely  at  loan  loss  reserves.  In  order  to 
increase  market  discipline,  we  have  developed  some 
new  guidelines  on  bank  disclosure  and  have  been 
working  on  others.  And  we  have  been  emphasizing 
tough  enforcement  for  either  violations  of  the  law  or 
imprudent  banking  practices.  In  fact,  we  took  398 
administrative  actions  in  1984,  compared  to  only  133 
in  1981.  And  we  imposed  1 09  civil  money  penalities  in 
1 984,  compared  to  only  19  in  1981. 

Progress  in  Deregulation 

By  looking  at  the  changes  that  have  taken  place 
naturally  in  the  marketplace  and  the  changes  in  law  or 
regulation,  we  can  make  some  judgments  concerning 
how  far  deregulation  has  gone  and  also  how  far  it  has 
to  go.  First,  most  interest  rate  ceilings  have  been 
removed.  The  final  action  that  will  remove  the  ceilings 
on  passbook  accounts  will  occur  on  March  31,  1986 

Second,  some  limited  progress  has  been  made  in 
product  powers.  But  this  progress  has  been  made  by 
regulators  through  imaginative  interpretation  of  an¬ 
cient  law  Congress  has  granted  S&Ls  additional 
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powers  but  has  done  nothing  for  commercial  banks. 
Thus,  banks  still  cannot  offer  all  the  products  and 
services  that  their  competitors  can  and  that  their 
customers  want 

Third,  some  progress  has  been  made  in  removing 
geographic  barriers.  Breakdowns  in  geographic  re¬ 
strictions  have  come  primarily  through  interstate  ac¬ 
quisitions  of  failed  institutions.  Regional  compacts  and 
nonbank  banks  have  spread  the  geographic  reach  of 
some  banks  in  a  limited  way.  But  fundamental  change 
is  still  required  if  banks  are  going  to  be  able  to 
compete  geographically. 

Fourth,  some  progress  has  been  made  in  reducing  the 
regulatory  burden,  but  there  are  still  too  many  paper¬ 
work  requirements,  and  approvals  still  take  too  long. 
Reorganization  of  the  federal  regulatory  structure  is 
still  needed  to  reduce  the  significant  overlap  at  the 
federal  level.  Taken  together,  less  than  half  of  the 
necessary  changes  have  been  made.  What  has  been 
done  has  been  done  by  regulators — Congress  still 
needs  to  act. 

Challenges  Facing  My  Successor 

As  my  term  as  Comptroller  comes  to  an  end,  there  are 
still  some  major  issues  and  challenges  that  face  the 
Comptroller's  Office  So  let's  take  a  look  at  what  still 
needs  to  be  done. 

The  most  obvious  of  the  challenges  is  how  best  to 
supervise  a  weakened  banking  system  and  how  to 
guide  it  through  the  next  round  of  domestic  and 
international  lending  problems.  It  will  require  addi¬ 
tional  efforts  to  strengthen  the  system  by  increasing 
capital,  ensuring  that  banks  have  adequate  internal 
controls  and  policies,  increasing  disclosure,  and 
maintaining  a  strict  enforcement  policy  in  cases  of 
violations  of  law  and  imprudent  banking  practices. 

Another  obvious  challenge  will  be  to  foster  further 
deregulation  My  successor  must  continue  to  fight  for 
comprehensive  banking  legislation  that  will  help  bank 
customers  by  granting  bank  holding  companies  addi¬ 
tional  product  powers  and  geographic  freedoms. 

The  relative  ease  of  entry  to  the  system  and  the 
regulatory  burden  on  those  who  have  already  entered 
it  must  continue  to  be  addressed  These  are  key 
elements  in  developing  a  free  and  competitive  mar¬ 
ketplace  The  next  Comptroller  must  continue  to  re¬ 
duce  or  eliminate  unnecessary  regulatory  burdens, 
particularly  those  involving  the  licensing  function 

The  consumer  will  play  an  important  part  in  the  final 
decision  making  process  on  whether  or  not  we  will 


move  to  a  freer  and  more  competitive  marketplace 
The  next  Comptroller  and  the  banking  industry  will 
have  to  continue  to  improve  consumer  education 
efforts. 

Another  perplexing  problem  is  the  need  to  develop  a 
way  to  deal  with  failures  of  large  and  small  banks  in  a 
consistent  way.  That  will  require  reexamining  and 
possibly  revising  the  present  deposit  insurance  sys¬ 
tem. 

The  federal  bank  regulatory  structure  is  cumbersome 
and  can  be  inefficient.  The  next  Comptroller  will  play 
an  important  part  in  helping  attain  a  rationalized 
regulatory  structure  using  the  approach  contained  in 
the  Bush  Task  Force  Report  as  a  point  of  departure. 

Sometime  during  my  successor’s  term  in  office,  Con¬ 
tinental  Illinois  should  be  returned  to  the  private  sec¬ 
tor.  Assuming  satisfactory  profitability,  the  bank 
should  either  be  sold  to  another  institution  or  to  the 
public  in  a  public  stock  offering 

As  we  have  seen  over  the  last  few  years,  the  job  of 
supervising  banks  has  become  increasingly  difficult. 
My  successor  will  have  to  assure  effective  implemen¬ 
tation  and  management  of  technological  resources. 
That  means  that  our  effort  to  utilize  microcomputers  in 
bank  examinations  will  have  to  be  completed.  In 
addition,  a  new  mainframe  system  will  have  to  be 
developed  and  important  software  applications  de¬ 
signed  or  improved. 

The  agency  can  only  be  as  good  as  the  examiners  it 
has  in  the  field.  The  next  Comptroller  will  have  to 
continue  to  attract  and  retain  qualified  personnel.  That 
will  require  assuring  that  they  are  fairly  compensated, 
challenged  by  their  work,  and  offered  attractive  career 
opportunities. 

And  finally,  my  successor  will  have  to  maintain  and 
strengthen  interagency  cooperation.  As  we  move  to 
functional  regulation,  cooperation  with  other  bank  reg¬ 
ulatory  agencies  and  the  Securities  and  Exchange 
Commission,  and  the  Justice  Department  will  become 
increasingly  important. 

These  then  are  the  major  challenges  I  see  facing  the 
next  Comptroller.  There  will  also  be  the  inevitable 
brush  fires  and  the  occasional  raging  conflagration  to 
put  out  as  well. 

Conclusion 

What  we  can  draw  from  this  overview  is  that  while 
much  as  been  done,  much  is  still  left  to  do  Real 
progress  can  be  made  only  when  Congress  is  ready 


to  tackle  difficult  problems  like  expanded  product 
powers,  an  end  to  geographic  barriers,  deposit  insur¬ 
ance  reform,  and  functional  regulation 

Congress  will  probably  act,  but  only  after  it  is  com¬ 
pelled  to  do  so.  For  that  to  happen,  the  banking 
industry  must  work  to  develop  more  pockets  of  sup¬ 
port;  you  must  explain  the  issues  and  their  implica¬ 
tions  to  a  wider  audience;  and  you  must  get  consum¬ 
ers  and  small  businesses  involved.  Only  then,  will  we 


complete  the  process  of  deregulation  And  only  then 
will  the  benefits  of  a  free  market  in  financial  services 
be  enjoyed  by  everyone. 

In  closing,  I  would  like  to  say  that  I  have  enjoyed 
working  with  you  during  my  term  as  Comptroller  You 
have  been  supportive,  and  that  has  made  my  job 
easier.  For  that  I  thank  you  and  wish  you  good  luck 
with  the  challenges  that  lie  ahead. 


Remarks  by  Robert  R.  Bench,  Deputy  Comptroller  for  International  Relations 
and  Financial  Evaluation,  before  the  Arab  Bankers  Association’s  Conference: 
Banking  Control  and  Supervision,  London,  England,  May  7,  1985 

“Supervisory  Approach  to  Concentration  of  Risk” 


On  behalf  of  the  Comptroller  of  the  Currency,  let  me 
begin  by  expressing  our  pleasure  at  being  invited  to 
participate  in  your  conference  on  banking  control  and 
supervision. 

Personally,  I  am  glad  to  join  with  my  fellow  members  of 
the  Basle  Committee  and  Arab  colleagues  to  discuss 
various  aspects  of  prudential  supervision. 

Introduction 

It  is  fitting  this  conference  is  being  held  in  London 
during  the  tenth  anniversary  of  the  Basle  Committee. 

During  the  past  decade,  the  business  of  international 
cooperation  and  harmonization  among  national  bank¬ 
ing  authorities  has  been  ably  directed  under  the 
navigation  and  helmsmanship  of  the  Bank  of  England; 
first  by  George  Blunden  and  now  by  Peter  Cooke. 

The  wind  in  our  collective  sails  has  been  the  driving 
realization  that  the  accelerating  internationalization 
and  interdependence  by  banking  create  mutual  op¬ 
portunities  and  vulnerabilities  for  all  bank  supervisors 
in  the  world.  To  a  certain  extent,  our  collective  efforts 
are  on  display  during  this  conference.  The  busy 
program  before  you  demonstrates  how  far  the  busi¬ 
ness  of  global  supervision  has  progressed. 

However,  there  are  no  better  examples  of  our  deep 
and  broad  interconnectedness  than  the  series  of 
problem  bank  situations  we  have  had  to  face  over  the 
past  10  years. 

As  Dennis  Healy  recently  observed  in  New  York,  it 
used  to  be  that  supervisors  closed  banks,  because 
they  knew  the  consequences  on  the  community  by 


leaving  them  open.  He  then  quipped,  in  recent  years, 
however,  authorities  have  arranged  collective  assis¬ 
tance  for  international  banks  because  no  one  knows 
any  more  the  consequences  (for  the  commonweal)  by 
letting  them  close!  This  interest  for  the  commonweal 
always  has  been  fundamental  to  bank  supervision. 
However,  it  continually  presents  conflict  to  the  bank 
supervisor,  as  to  what  is  the  best  interest  of  the  public. 

Since  the  seventies,  we  have  witnessed  the  marketiza- 
tion  and  liberalization  of  finance.  Accompanying  these 
phenomena  have  been  developments  in  technology 
and  telecommunications,  which  have  introduced  en¬ 
tirely  new  concepts  of  time,  space,  geography,  trans¬ 
action  capacity  and  product  delivery  for  financial 
services  worldwide. 

We  traditionally  have  been  wary  of  financial  change, 
and  tried  to  regulate  it.  However,  we  increasingly 
understand  that  certain  innovations  actually 
strengthen  the  safety  and  soundness  by  the  system 
providing  banks  with  the  essential  flexibility  they  need 
to  manage  change,  and  remain  viable  against  market 
realities.  In  addition,  the  “public”  demands  much  of 
this  financial  liberalization  and  innovation,  and  our  job 
is  to  serve  the  public. 

So,  on  the  one  hand,  market  and  political  forces 
rapidly  have  made  obsolete  many  traditional  public 
policies  governing  the  competition  and  structure  of 
banking  activities.  These  policies,  generally,  have 
addressed  market  pricing  and  segmentation,  and 
either  have  been  eliminated  or  substantially  liberal¬ 
ized.  On  the  other  hand,  no  government  is  willing  to 
completely  remove  regulations  and  banking  activities, 
and  leave  the  public  completely  exposed  to  market 
events. 
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Therefore,  the  global  community  of  bank  supervisors 
will  continually  sort  out  the  risks  inherent  in  the  chang¬ 
ing  operations  of  individual  banks  and  the  financial 
marketplace  The  matter  of  off-balance  sheet  activities 
provides  an  excellent  example  Recent  financial 
shocks  have  been  associated  with  standby  credit 
facilities,  loan  sales,  money  market  contracts,  and 
agency  arrangements.  These  have  been  dynamic 
growth  activities  during  financial  liberalization  which 
certainly  will  receive  more,  not  less,  attention  from 
bank  supervisors.  The  OCC  intends  to  include  off- 
balance  sheet  risks  in  our  capital  adequacy  measure¬ 
ments. 

Now,  as  we  proceed  to  liberalize  here  and  reregulate 
there,  supervisors  also  need  to  be  careful  not  to  create 
more  problems  for  themselves.  For  instance,  supervi¬ 
sors  have  been  successful  in  getting  banks  to  de¬ 
crease  their  gearing  generally  through  higher  levels  of 
nominal  capital.  However,  lower  gearing  also  has 
been  achieved  by  banks  decreasing  their  liquid  as¬ 
sets  or  by  booking  off-balance  sheet,  thereby  raising 
additional  prudential  concerns  about  liquidity  and 
transparency. 

I  should  like  to  close  this  brief  introduction  by  empha¬ 
sizing  the  fundamental  rule  of  governance  that  bank¬ 
ers  and  supervisors  must  live  within.  Banks  can  and 
should  exercise  the  self-discipline  which  will  lead  to  a 
safer  and  more  functional  banking  atmosphere.  For,  if 
the  banks  fail  to  introduce  that  discipline,  the  supervi¬ 
sor  must.  It  is  much  better  for  the  primary  participants, 
the  bankers,  to  take  the  initiative. 

Concentrations  of  Risk 

It  is  now  time  to  move  on  and  discuss  the  subject  of 
concentrations  of  risk,  which  is  my  assigned  task 
today.  Immoderate  and/or  unmanageable  risk  con¬ 
centrations  have  been  at  the  heart  of  banks'  problems 
in  recent  years  I  would  define  risk  concentrations  as 
too  much  reliance  on  a  single  or  common  set  of  factors 
in  the  operation  of  a  banking  business. 

We  too  commonly  think  only  in  terms  of  concentrations 
of  credit.  That  perspective  is  too  narrow  True,  many  of 
the  recent  banking  embarrassments  have  come  from 
an  over-reliance  on  investments  in  certain  assets 
dependent  on  common  credit  factors.  There  has  been 
too  much  reliance  on  loans:  to  one  person  or  group;  to 
one  industry,  or  country,  or,  predicated  too  much  on 
collateral  or  cash  flows  dependent  on  single  condi¬ 
tions 

However,  we  must  not  confine  risk  concentrations  to 
loans  or  assets  or  even  to  the  balance  sheet  Risk 
concentrations  often  are  found  in  banks'  liabilities. 


There  can  be  an  over-reliance  on  one  depositor  or 
liability  product,  as  well  as  on  dominant  maturity 
frames. 

We  clearly  have  witnessed  that  concentrations  of  risk 
appear  through  an  over-reliance  on  interest  sensitivity 
positions  and  in  agency  arrangements.  We  have  seen 
many  losses  occur  because  of  an  over-reliance  on 
one  system  for  information  or  product  delivery. 

A  final  concentration  of  risk  is  people.  Too  often,  one 
or  a  few  dominating  officers  control,  and  eventually 
destroy  a  bank. 

Now,  some  risk  concentrations  are  difficult  to  avoid. 
For  instance,  the  geographical  fragmentation  of  the 
U  S.  banking  system  inherently  causes  risk  concen¬ 
tration.  Most  of  the  15,000  U.S.  banks  manage  these 
concentrations  well.  However,  some  managements 
have  overreached  for  earnings  by  mismanaging  risk 
concentrations.  They  violated  all  principles  of  diversi¬ 
fication.  They  also  forget  that  the  only  certainty  in 
banking  is  uncertainty. 

There  is  probably  no  better  recent  example  of  the 
dangers  associated  with  concentrations  of  risk — on 
both  sides  of  the  balance  sheet — than  the  unfortunate 
case  of  the  Continental  Illinois  National  Bank.  Here 
was  a  bank,  which  for  a  number  of  reasons  found  itself 
with  concentrations  in  both  its  asset  portfolio  (energy 
loans),  and  in  its  sources  of  funding  (It  was  depen¬ 
dent  upon  a  deposit  base  composed  primarily  of 
relatively  few,  very  large  and  volatile  deposits;  depos¬ 
its,  which  were  withdrawn  very  quickly  when  the 
weakness  in  the  bank's  asset  portfolio  became  appar¬ 
ent). 

The  case  of  Continental  clearly  showed  that  concen¬ 
trations  of  risks  can  be  interdependent.  The  bank  had 
concentrations  of  risk  in  its  assets  and  liabilities.  In 
good  times,  these  interdependent  concentrations  pro¬ 
vided  opportunity.  In  bad  times,  they  composed  grave 
vulnerability. 

Psychiatry  is  not  the  only  profession  in  which  recog¬ 
nition  of  a  problem  is  the  first  step  toward  dealing  with 
it.  Recognition  of  concentrations  of  risks,  and  their 
interdependence,  is  the  first  step  toward  minimizing 
them. 

For  instance,  let’s  recognize  that  in  today's  banking 
environment  there  is  an  unfavorable  chemistry  of 
having  large  asset  concentrations  along  with  volatile 
deposit  sources.  Just  the  scent  of  a  perceived  prob¬ 
lem  by  the  deposit  markets  can  set-off  a  devastating 
chain  reaction  on  a  bank's  balance  sheet. 
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Let's  pursue  these  fundamentals  further.  There  are 
three  broad  categories  of  risks  banks  face.  First,  there 
are  those  associated  with  asset  selection.  Second, 
there  are  those  associated  with  funding  these  assets. 
And  third,  there  are  those  associated  with  actually 
transacting  the  intermediation. 

We  think  of  concentrations  of  risk  originating  on  the 
asset  side  of  a  bank's  balance  sheet,  concentrations 
of  credit,  as  receiving  the  most  attention  from  bankers. 
And  rightly  so.  The  various  lending  limits  and  concen¬ 
tration  guidelines  imposed  by  bank  supervisory  au¬ 
thorities  around  the  world  have  a  common  objective — 
to  prevent  an  individual,  or  a  relatively  small  group, 
from  borrowing  an  unduly  large  amount  of  the  bank’s 
resources,  and  to  safeguard  the  bank's  depositors  by 
spreading  the  bank's  loans  among  a  relatively  large 
number  of  persons  engaged  in  different  businesses. 

However,  concentrations  of  credit  risk  are  very  often 
unavoidable.  It  is  the  responsibility  of  senior  manage¬ 
ment  to  recognize  the  various  types  of  concentrations 
and  to  implement  global  consolidated  accounting 
systems  to  retrieve  the  information  necessary  to  mon¬ 
itor  concentrations  and  insure  that  they  receive  a  more 
in-depth  periodic  review  than  other  portions  of  the  loan 
portfolio. 

Concentrations  of  credit  may  involve  one  borrower,  an 
affiliated  group  of  borrowers,  or  borrowers  engaged 
in,  or  dependent  upon,  one  industry.  In  assessing  the 
degree  of  concentration,  all  direct,  indirect  or  contin¬ 
gent  obligations  must  be  taken  into  consideration.  A 
few  examples  may  be  helpful  here.  Loans  concen¬ 
trated  in  one  borrower  are  the  most  easily  recognized, 
and  are  often  subject  to  statutory  limitations.  They  are 
usually  predicated  on  the  financial  capability  and 
character  of  that  individual  or  an  entity.  In  those  cases 
where  there  is  a  third  party  guarantor,  the  credit 
should,  of  course,  be  considered  as  a  part  of  the  total 
obligations  of  the  guarantor  for  purposes  of  analyzing 
concentrations  of  credit  risk. 

More  difficult  to  recognize  are  those  concentrations  of 
credit  which  involve  loans  which  may  be  advanced  to 
different  individual  borrowers,  but  are  all  predicated 
on  the  collateral  support  afforded  by  a  debt  or  equity 
issue  of  a  single  corporation.  Loans  to  an  affiliated 
group  of  companies  may  be  susceptible  to  a  domino 
effect  if  financial  problems  are  experienced  by  one  or 
more  members  of  the  group.  Examples  of  the  risk 
associated  with  this  second  type  of  concentration  of 
credit  may  be  found  all  too  frequently  in  the  pages  of 
the  Wall  Street  Journal  and  The  Financial  Times. 

A  third  type  of  concentration  of  credit  are  those  which 
are  within  or  dependent  on  an  industry.  Concentra¬ 


tions  of  this  type  are  subject  to  additional  risk  factors 
of  external  economic  conditions  and  market  accep¬ 
tance,  which  might  affect  all  members  of  the  group 
Examples  of  this  type  of  concentration  are  also  not 
hard  to  find — the  energy  and  agricultural  sectors  in  the 
U.S.  come  immediately  to  mind  Perhaps  unique  to  the 
U.S.,  because  of  the  large  number  of  smaller  commu¬ 
nity  banks,  a  subset  of  this  third  type  of  concentration 
of  credit  often  occurs  in  banks  located  in  communities 
economically  dominated  by  one  or  a  few  business 
enterprises.  In  this  situation,  concentrations  are  com¬ 
monplace  and  necessary  if  the  bank  is  to  perform  the 
function  for  which  it  was  chartered.  Nevertheless, 
adverse  events,  affecting  a  major  or  dominant  em¬ 
ployer,  can  pose  a  serious  threat  to  the  economy  of 
the  entire  community  and  to  the  soundness  of  the  local 
bank. 

As  a  bank  supervisor,  the  Office  of  the  Comptroller  of 
the  Currency  seeks  to  evaluate  the  management  con¬ 
trols  over  concentrations  of  risk  primarily  through  our 
examination  process.  Our  examiners  have  four  objec¬ 
tives  with  respect  to  concentrations  of  credit: 

First,  to  determine  if  the  bank’s  policies,  practices, 
procedures,  and  consolidated  internal  controls 
regarding  concentrations  of  credit  are  adequate 
and  applied  globally. 

Second,  to  determine  if  bank  officials  are  in  fact 
operating  in  conformance  with  the  established 
guidelines. 

Third,  to  determine  the  existence  of  any  concen¬ 
trations  of  credit. 

And  fourth,  to  initiate  corrective  action  when  poli¬ 
cies,  practices,  procedures  or  internal  controls 
are  deficient. 

The  potential  for  most  of  the  same  types  of  concen¬ 
trations  found  in  domestic  credit  are  also  present  in 
international  lending  to  individual  foreign  borrowers. 
Our  examination  process  seeks  to  ensure  that  the 
same  management  controls  over  domestic  concentra¬ 
tions  of  credit  are  also  extended  to  the  bank’s  inter¬ 
national  loan  portfolio.  In  other  words,  we  supervise 
concentrations  on  a  global,  consolidated  basis. 

However,  international  lending  also  involves  country 
risk,  which  is  the  principal  factor  differentiating  inter¬ 
national  lending  from  domestic  lending  As  a  bank 
supervisor,  the  Comptroller's  Office  takes  a  three¬ 
pronged  approach  to  country  risk.  We  first  measure 
the  exposure  of  each  country  where  a  bank  has  a 
business  relationship.  Country  exposure  data  is  col¬ 
lected  on  a  quarterly  basis  from  all  U  S  banks  having 
significant  international  activity 

The  second  part  of  our  supervisory  approach  involves 
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the  analysis  of  country  risk  in  individual  countries 
where  the  U  S  banking  system  has  significant  expo¬ 
sure  Country  risk  is  evaluated  by  the  Interagency 
Country  Exposure  Review  Committee  (ICERC),  which 
meets  three  times  a  year  The  ICERC  arrives  at  a  risk 
categorization  for  each  country  which  emphasizes 
that  country's  ability  to  service  its  external  bank  debt  in 
an  orderly  manner 

The  third  part  of  our  supervisory  approach  involves  the 
evaluation  of  the  risk  management  systems  used  by 
banks  in  appraising  and  controlling  their  foreign  credit 
exposure. 

As  stated  earlier,  recognition  of  risk  concentrations  is 
the  first  step  towards  minimizing  them.  In  this  regard, 
there  is  need  for  more  recognition  by  what  constitutes 
concentrations  in  a  bank's  liability  structure.  Certainly, 
an  over-reliance  on  certain  deposit  customers,  or  on  a 
given  maturity  time-frame,  constitutes  a  risk  concen¬ 
tration.  However,  dependence  on  certain  deposit  in¬ 
struments  and  markets  represent  risk  concentrations 
that  are  not  commonly  appreciated.  Our  experiences 
show  there  are  sharp  risk  volatility  differentials,  for 
instance,  between  Euro  CD,  domestic  CD,  commer¬ 
cial  paper,  and  interbank  deposits. 

Also,  what  is  perhaps  not  as  widely  recognized  is  the 
potential  for  risk  concentrations  arising  from 
off-balance  sheet  products.  Guarantees,  standby  ar¬ 
rangements,  agency  arrangements,  and  other  fee 
producing  activities  have  the  potential  for  creating 
enormous  risk  concentrations  if  not  properly  recog¬ 
nized  and  controlled  The  fact  that  these  activities  are 
considered  “contingent”  liabilities  should  not  lull  any¬ 
body  into  complacency  about  their  risk. 

Finally,  I  can  assure  you  that  every  U.S.  money  center 
bank  these  days  is  greatly  strengthening  its  measure¬ 


ment  and  internal  supervision  of  concentrations  of  risk. 
This  effort  is  being  done,  and  can  only  be  done,  on  a 
global  consolidated  basis.  It  is  driven  by  the  need  to 
control  the  dynamic  change  and  innovation  occurring 
in  the  industry.  We  applaud  those  efforts. 

Conclusion 

Sir  Jeremy  Morse  once  stated  that  self-regulation  in 
banking  is  one  of  the  cornerstones  of  free  enterprise; 
it  should  be  regarded  as  a  basis  to  be  supplemented 
by  official  supervision,  rather  than  an  outworn  tradition 
to  be  supplanted  by  it 

Similarly,  two  weeks  ago  in  Washington,  Preston  Mar¬ 
tin,  Vice  Chairman  of  the  Federal  Reserve  called  on 
the  banking  industry  to  establish  a  peer  review  system 
for  better  self-governance. 

But  it  was  Hugh  McCulloch,  the  first  Comptroller  of  the 
Currency,  who,  in  December  of  1863,  admonished  a 
then  new,  fledgling  national  banking  system  in  the 
U.S.  to  distribute  risks  rather  than  concentrate  them. 
To  do  otherwise,  he  implied,  was  “splendid  financier¬ 
ing"  which  he  considered  not  legitimate  banking. 
"Splendid  financiers”  he  stated,  were  either  humbugs 
or  rascals. 

Unfortunately,  a  number  of  humbugs  and  rascals  have 
transgressed  banking  since  1863.  Their  transgres¬ 
sions  have  been  the  catalyst  for  significant  bank 
regulatory  schemes  in  just  about  every  country  of  the 
world. 

At  the  present  time,  the  public  policy  bias  is  to 
liberalize  the  regulation  of  banking.  However,  should 
you  want  that  liberalization,  you  must  self-govern 
better,  monitor  and  police  risk  concentrations  better, 
and  preclude  humbugs  and  rascals  from  splendid 
financiering. 


Statement  of  H.  Joe  Selby,  Acting  Comptroller  of  the  Currency,  before  the 
Senate  Committee  on  Banking,  Housing,  and  Urban  Affairs,  Washington,  D.C., 
May  8,  1985 


Mr  Chairman,  members  of  the  Committee,  I  am 
pleased  to  be  here  today  to  express  my  support  for 
legislation  that  would  allow  banks  greater  flexibility  in 
meeting  market  demands.  I  will  first  discuss  the  forces 
that  have  come  together  in  this  decade  to  create  a 
significant  need  for  change  in  the  legal  structure 
governing  depository  institutions  Then  I  will  review  the 
rmted  progress  to  date  in  accomplishing  this  change 
Finally  i  //ill  discuss  what  remains  to  be  done  in  order 


to  ensure  that  the  banking  system  remains  strong, 
viable,  and  responsive  to  the  marketplace. 

The  Need  for  Deregulation  in  the  1980s 

For  almost  50  years,  banks  have  operated  with  price, 
product,  and  geographic  restrictions.  These  restric¬ 
tions,  though  essentially  anti-competitive,  were  de¬ 
signed  to  insulate  institutions  from  failure  They  en- 
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sured  that  markets  were  protected  from  outside  com¬ 
petition  and  that  deposit  costs  were  kept  down. 

This  system  worked  fairly  well  for  many  years.  In  the 
1970s,  however,  the  marketplace  began  to  change 
dramatically.  Soaring  inflation  and  high  and  volatile 
interest  rates  resulted  in  demands  for  a  host  of  new 
services  and  financial  instruments.  Banks,  hamstrung 
by  restrictions,  were  prevented  from  responding 
promptly  and  effectively  to  these  demands.  Less  re¬ 
stricted  providers,  armed  with  new  technological  ca¬ 
pabilities,  moved  quickly  to  fill  the  void.  In  particular, 
money  market  mutual  funds  grew  at  an  incredibly 
rapid  rate. 

As  a  result  of  these  developments,  banks  faced  in¬ 
creasing  funding  costs,  and  many  faced  eroding 
market  shares.  Some  banks  found  innovative,  though 
circuitous  ways  to  meet  their  customers’  demands  for 
higher  yields.  Many  banks  simply  lost  depositors  to 
money  market  mutual  funds  and  other  competitors 
and  had  to  replace  the  funds  at  market  rates. 

As  the  1980s  arrived  and  banks  were  grappling  with 
those  competitive  pressures,  deteriorating  economic 
conditions  caused  a  decline  in  asset  quality.  Banks 
found  themselves  unable  to  maintain  the  profitability  of 
their  traditional  product  lines  yet  restricted  from  mov¬ 
ing  into  new  product  lines.  It  became  more  important 
than  ever  that  they  be  given  a  chance  to  compete  in 
the  financial  services  marketplace  on  an  equal  basis. 

Progress  To  Date 

Congress  recognized  these  pressures  in  1980  and 
enacted  the  Depository  Institutions  Deregulation  Act, 
which  provided  for  the  removal  of  interest  rate  ceilings 
on  liabilities.  This  was  an  important  and  needed  action 
because  it  ultimately  enabled  banks  to  offer  directly 
competitive  deposit  instruments.  However,  it  did  noth¬ 
ing  to  relieve  banks  of  product  and  geographic  restric¬ 
tions.  Nor  in  the  5  years  that  followed  has  Congress 
been  successful  in  providing  banks  with  new  compet¬ 
itive  freedoms  despite  the  efforts  that  you,  Mr.  Chair¬ 
man,  and  other  members  of  this  Committee  have 
made  toward  this  goal. 

While  the  Garn-St  Germain  Act  of  1982  provided  for 
some  expansion  of  thrift  powers — primarily  by  provid¬ 
ing  opportunities  for  diversification  of  their  loan  port¬ 
folios — it  contained  no  significant  bank  deregulation. 
Federal  regulatory  agencies,  and  some  state  legisla¬ 
tures,  however,  moved  into  the  vacuum  created  by 
Congressional  inaction. 

The  OCC  authorized  national  banks  to  offer  a  number 
of  new  services  including  discount  brokerage  and 


investment  advisory  services,  common  trust  funds  for 
the  collective  investment  of  IRAs,  and  underwriting 
credit  life  insurance.  Also,  bank  customers  can  now 
obtain  insurance  products  from  agents  who  lease 
space  on  the  bank's  premises  We  believe  that  such 
gross  percentage  leasing  arrangements  could  be 
used  to  make  other  services,  such  as  real  estate 
brokerage,  directly  available  to  bank  customers 

The  OCC  also  gave  banks  greater  flexibility  to  struc¬ 
ture  their  loan  products,  including  more  liberal 
adjustable-rate  mortgage  lending  authority.  Barriers  to 
entry  into  the  banking  system  were  reduced  through  a 
streamlining  of  our  chartering  procedures.  The  ap¬ 
proval  of  nonbank  banks  expanded  the  geographic 
reach  of  bank  holding  companies. 

Other  federal  regulators  also  took  actions.  The  FDIC 
recognized  the  authority  of  nonmember  banks  to 
engage  in  a  full  range  of  securities  activities.  The 
NCUA,  acting  in  accordance  with  its  broad  authority  to 
determine  the  powers  of  credit  unions,  removed  de¬ 
posit  rate  ceilings  at  a  much  more  rapid  pace  than  the 
DIDC.  It  has  also  authorized  a  number  of  new  powers, 
including  general  insurance  agency  activities  and 
discount  brokerage. 

The  states  have  also  been  active  in  expanding  the 
powers  of  banks.  California,  for  example,  permits 
state-chartered  banks  to  invest  in  corporate  securities, 
operate  mutual  funds,  and  develop  real  estate.  New 
York  similarly  grants  real  estate  acquisition  and  devel¬ 
opment  powers  to  state-chartered  banks.  In  addition, 
at  least  19  states  have  enacted  laws  authorizing  some 
form  of  regional  interstate  banking. 

Further  Change  Is  Needed 

Despite  these  limited  exceptions,  the  legal  structure 
governing  the  banking  industry  has  remained  basi¬ 
cally  unchanged  for  decades.  Yet,  the  need  for  stat¬ 
utory  reform  has  become  even  more  pressing. 

Banks  continue  to  face  competition  from  less  regu¬ 
lated  providers.  Consumers  are  becoming  more  dis¬ 
criminating  about  the  quality  and  variety  of  financial 
services,  and  less  concerned  about  whether  or  not 
their  provider  is  a  bank. 

Banks  are  now  paying  market  rates  for  virtually  all 
deposits,  but  still  cannot  expand  product  lines  or 
diversify  geographically.  Meanwhile,  asset  quality  has 
continued  to  deteriorate  as  certain  sectors  of  the 
economy  make  adjustments  to  the  significantly  lower 
inflation  rates  of  the  last  few  years 

The  most  disturbing  aspect  of  the  continued  failure  to 
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legislate  substantive  deregulation  is  that  large  seg¬ 
ments  of  the  financial  services  industry  have  been  the 
primary  opponents  of  change  Although  concerns 
have  been  raised  about  conflicts  of  interest  and  con¬ 
centrations  of  economic  power,  the  reality  is  that  many 
financial  service  providers  are  benefiting  from  the 
existing  competitive  restraints. 

Some  bankers  oppose  the  removal  of  restrictions  on 
entry  into  their  geographic  markets.  Those  in  the 
securities,  insurance,  and  real  estate  businesses  op¬ 
pose  the  removal  of  restrictions  that  protect  them  from 
competition  These  providers  would  not  fear  the  com¬ 
petition  if  they  did  not  anticipate  that  the  new  entrants 
would  provide  services  that  customers  found  more 
attractive  To  allow  this  situation  to  continue  means 
denying  consumers  the  benefits  of  broad  choices  and 
competitive  products. 

Laws  that  segment  the  market  for  financial  products 
need  to  be  changed.  The  choice  is  really  quite  simple: 
either  attempt  to  require  specialization  by  providers — 
a  course  that  has  led  inevitably  to  the  growth  of 
unregulated  providers  and  attempts  to  exploit  loop¬ 
holes  in  current  laws — or  grant  regulated  institutions 
additional  powers  that  will  enable  households  and 
businesses  to  enjoy  the  benefits  of  a  more  competitive 
marketplace.  The  OCC  has  long  advocated  the  latter 
course.  The  OCC  believes  that  banks  or  their  holding 
companies  should  be  permitted  to  offer  a  wider  range 
of  financial  services  including  insurance,  real  estate 
brokerage,  and  securities  services. 

Geographic  expansion  should  also  be  addressed  by 
Congress.  Interstate  banking  is  a  reality  for  many 
purchasers  of  banking  services.  Current  restrictions 
only  deny  the  benefits  of  increased  competition  to 
consumers  and  smaller  businesses.  We  believe  that 
Congress  should  enact  legislation  that  provides  a 
framework  for  the  transition  to  full  interstate  banking.  In 
our  view  a  bill  that  permits  regional  compacts  as  a  first 
step  and  contains  a  trigger  date  no  longer  than  5 
years  after  enactment  would  be  appropriate. 

In  our  view  it  is  vital  that  such  legislation  leave  the 
avenue  that  each  financial  institution  takes  towards 
regional,  and  then  national,  expansion  up  to  the  finan¬ 
cial  institution  itself  It  should  be  able  to  choose  freely 
between  interstate  expansion  by  branching  at  the 
bank  level,  or  by  the  creation  or  acquisition  of  new 
subsidiaries  by  the  holding  company  Maximizing  the 
number  of  avenues  for  interstate  expansion  will  enable 
many  financial  institutions,  including  independent 
banks  to  enjoy  considerable  cost  savings  and  thus 
provide  a  more  competitive  market  It  will  also  avoid 
a r  unintended  bias  in  favor  of  the  bank  holding 
company  form  of  banking  structure 


Reform  of  the  deposit  insurance  system  is  necessary 
in  order  to  subject  financial  institutions  to  greater 
market  discipline.  First,  an  insurance  pricing  scheme 
that  recognizes  differences  in  risk  assumed  by  insured 
institutions  must  be  developed.  Second,  we  need  to 
remove  any  market  perception  that  bank  size  alone — 
regardless  of  the  riskiness  of  the  bank's  activities — 
conveys  a  degree  of  depositor  protection.  The  FDIC 
recently  requested  comment  on  explicitly  limiting  the 
protection  afforded  depositors  at  failed  banks  by  use 
of  modified  payout  procedures.  Such  a  step  is  worthy 
of  close  study. 

In  addition,  the  OCC  feels  that  careful  consideration 
should  be  given  to  the  merger  of  the  deposit  insurance 
funds.  We  believe  that  such  a  merger  would  be 
appropriate  after  discrepancies  in  powers  and  regu¬ 
latory  treatment— especially  capital  requirements  and 
accounting  practices — of  banks  and  thrifts  are  elimi¬ 
nated. 

Expanded  product  powers,  relaxation  of  geographic 
restrictions,  and  deposit  insurance  reform  are  critical 
to  the  continued  viability  of  banks  within  the  financial 
services  industry.  Resolution  of  those  questions  logi¬ 
cally  leads  directly  to  rationalization  of  the  financial 
regulatory  system.  Overlap  and  duplication  of  regula¬ 
tory  responsibilities  should  be  eliminated  and  institu¬ 
tions  that  engage  in  similar  activities  should  answer  to 
the  same  regulator.  The  report  of  the  Bush  Task  Group 
represents  a  first  step  toward  such  functional  regula¬ 
tion. 

Expansion  of  banks’  powers  must  be  accompanied  by 
strengthened  supervision.  Banks  and  the  public 
should  understand  that  deregulation  does  not  mean 
no  regulation.  Rather,  it  means  that  as  institutions  gain 
more  autonomy  in  decisionmaking,  they  will  have  to  be 
responsible  for  those  decisions.  When  increased  risks 
are  taken,  safeguards  against  those  risks  must  be 
imposed. 

The  OCC  has  recently  taken  a  number  of  steps  to 
accomplish  that  objective.  For  example,  we  are  pre¬ 
paring  new  disclosure  guidelines  that  will  help  make 
management  more  accountable  to  the  market.  The 
International  Lending  Act  of  1 983  for  the  first  time  gave 
us  the  authority  to  prescribe  and  enforce  capital  ratios. 
Our  capital  regulations  requiring  national  banks  to 
have  a  ratio  of  primary  capital  to  assets  of  at  least  5.5 
percent  took  effect  last  month.  We  are  not,  however, 
satisfied  with  the  simple  capital  ratio  approach  just 
adopted  We  are  studying  an  approach  to  capital 
adequacy  that  would  encompass  the  total  risk  in  the 
bank,  including  off-balance  sheet  activity  Under  such 
an  approach,  banks  could  not  sacrifice  liquidity  or  sell 
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relatively  low-risk  assets  in  response  to  binding  capital 
requirements. 

Additionally,  we  have  been  emphasizing  strict  en¬ 
forcement  action  for  violations  of  law  and  imprudent 
banking  practices.  In  1984  we  took  administrative 
actions  against  banks  398  times  as  compared  to  133 
times  in  1981.  We  assessed  civil  money  penalities  1 09 
times  in  1984  as  compared  to  19  times  in  1981. 


Conclusion 

The  Congress,  the  regulators,  and  the  banking  indus¬ 
try  all  have  faced  important  challenges  in  this  decade 
Many  steps  have  been  taken  by  all  three  to  meet  these 
challenges.  However,  much  more  progress  is  needed 
The  next  step  is  in  the  hands  of  the  Congress 


Statement  of  H.  Joe  Selby,  Acting  Comptroller  of  the  Currency,  before  the 
House  Subcommittee  on  Commerce,  Consumer  and  Monetary  Affairs  of  the 
Committee  on  Government  Operations,  Washington,  D.C.,  May  15,  1985 


I  am  pleased  to  appear  before  the  Subcommittee  to 
provide  the  views  of  the  Office  of  the  Comptroller  of  the 
Currency  (OCC)  on  recent  problems  in  the  market  for 
United  States  government  securities.  The  OCC  shares 
the  Subcommittee’s  concerns  about  the  impact  the 
failure  of  a  government  securities  dealer  may  have  on 
other  financial  institutions  and  commends  the  Sub¬ 
committee  for  its  attention  to  this  matter.  A  thoughtful 
study  of  the  problems  that  have  arisen  may  serve  to 
prevent  similar  occurrences  in  the  future. 

As  the  supervisor  of  national  banks,  the  OCC  has  a 
major  interest  in  the  government  securities  market. 
Virtually  all  national  banks  invest  in  government  secu¬ 
rities  or  purchase  government  securities  as  agent  for 
their  customers.  Approximately  220  national  banks,  of 
varying  size  and  sophistication,  act  as  government 
securities  dealers. 

The  OCC  has  long  recognized  the  risks  associated 
with  the  government  securities  activities  of  national 
banks  and  has  acted  to  ensure  that  national  banks 
adequately  control  those  risks.  In  1977,  in  order  to 
strengthen  supervision  of  national  bank  securities 
activities,  the  OCC  created  a  specialized  Investment 
Securities  Division,  which  is  responsible  for  bank 
dealer  activities.  Shortly  thereafter,  the  OCC  devel¬ 
oped  standards  for  national  banks  to  follow  in  govern¬ 
ment  securities  transactions,  including  repurchase 
agreements  (repos).  In  addition,  the  OCC  established 
specialized  training  for  examiners  and  adopted  de¬ 
tailed  procedures  for  examining  dealer  banks. 

Through  circulars,  examinations,  speeches,  and  arti¬ 
cles,  the  OCC  has  repeatedly  warned  banks  of  the 
risks  associated  with  government  securities  trading, 
particularly  repo  transactions.  We  have  urged  banks 
to  implement  basic  risk  controls  designed  to  minimize 
repo  market  risks.  Those  include: 


•  Know  the  firm  with  which  you  are  doing  busi¬ 
ness; 

•  Do  not  advance  funds  until  collateral  securities 
are  delivered  to  the  bank  or  an  independent 
third  party; 

•  Use  written  repo  agreements  that  outline  each 
party’s  duties  and  responsibilities; 

•  Get  and  maintain  a  reasonable  margin;  and 

•  Avoid  unusually  large  concentrations  of  busi¬ 
ness  with  any  one  dealer. 

The  OCC  examines  government  securities  activities  of 
national  banks  to  make  sure  that  internal  controls  are 
adequate  to  minimize  risks  and  that  bank  officers 
follow  the  controls.  Examiners  also  evaluate  the  trad¬ 
ing  portfolio  for  quality  and  marketability.  As  part  of 
that  review,  examiners  check  whether  repos  are 
collateralized.  In  addition,  examiners  review  the  scope 
and  adequacy  of  audit  compliance  functions  and 
compliance  with  applicable  law,  including  laws  de¬ 
signed  to  protect  investors.  Where  deficiencies  are 
detected,  examiners  initiate  corrective  action. 

If  serious  problems  are  uncovered,  the  OCC  follows 
up  with  enforcement  action.  Since  1980,  we  have 
brought  six  such  actions  against  banks  and  certain 
officers  and  employees  stemming  from  their  dealings 
in  U.S.  government  securities.  Those  actions  have 
covered  a  broad  range  of  conduct.  Four  of  the  en¬ 
forcement  actions  were  made  public  as  a  deterrent  to 
other  bank  dealers. 

Historically,  however,  problems  in  the  government 
securities  area  have  been  fairly  limited  This  has  been 
particularly  notable  in  light  of  the  market  size  The 
annual  dollar  volume  of  the  primary  dealers  alone  has 
been  estimated  at  15  times  that  of  all  the  U  S  securi¬ 
ties  exchanges  and  over-the-counter  markets  com¬ 
bined.  Unfortunately,  as  the  Subcommittee  is  aware, 
problems  have  increased  in  recent  years  A  number  of 
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reasons  have  been  given  for  that  increase,  including 
an  expansion  in  the  market  for  government  securities, 
interest  volatility,  and  the  high  degree  of  leverage 
available  through  repos 

The  OCC,  of  course,  does  not  have  the  authority  to 
examine  or  sanction  government  dealers  other  than 
national  banks  However,  whenever  our  examiners 
observe  problems  with  a  government  dealer  doing 
business  with  national  banks,  we  refer  the  matter  to 
the  regulators  that  do  have  authority  over  the  dealer 
Our  routine  procedure  is  to  file  complaints  with  the 
SEC,  NASD,  and  the  appropriate  state  securities  reg¬ 
ulators  Whenever  possible,  our  staff  assists  those 
agencies  in  pursuing  the  matters  we  have  referred  to 
them  It  is  my  understanding  that  referrals  from  the 
bank  regulatory  agencies  have  been  the  basis  for  a 
number  of  SEC  enforcement  actions. 

This  scheme  of  shared  regulatory  responsibility  has, 
for  the  most  part,  worked  well.  It  is,  of  course,  critical 
that  the  agencies  continue  to  work  together  to  ensure 
that  problems  are  addressed.  Activities  of  participants 
in  the  government  securities  markets  frequently  are  so 
interrelated  that  problems  at  one  firm  will  have  a  ripple 
effect  on  other  financial  institutions. 

The  failure  of  Bevill,  Bresler  &  Schulman  Asset  Man¬ 
agement  is  a  case  in  point.  The  firm's  collapse  re¬ 
sulted  in  losses  for  a  number  of  financial  institutions, 
including  a  loss  of  $52  million  for  Worthen  Bank  and 
Trust  Co.,  N.A.,  in  Little  Rock,  Arkansas.  It  also  re¬ 
sulted  in  smaller  losses  for  three  other  national 
banks — $4  million  for  Newport  National  Bank  in  Prov¬ 
idence,  Rhode  Island;  $1.35  million  for  Ohio  Valley 
National  Bank  in  Henderson,  Kentucky;  and  $1  million 
for  First  National  Bank  of  Skokie  in  Skokie,  Illinois. 
Each  of  the  banks  failed  to  take  delivery  of  securities 
collateralizing  reverse  repos  with  Bevill,  Bresler. 

Worthen’s  failure  to  take  delivery  of  securities 
collateralizing  repos  resulted  from  a  breakdown  in 
management  controls  Our  last  examination,  in  early 
1985,  showed  Worthen  had  adequate  controls  in  the 
funding  area  where  the  bank  traditionally  engaged  in 
repos  However,  in  February  of  this  year,  the  bank’s 


bond  department  also  began  entering  into  repos. 
Bond  department  management  failed  to  subject  this 
new  repo  activity  to  the  repo  controls  that  had  been 
established  in  the  funding  department.  On  March  7  a 
new  employee  in  the  bond  department  began  entering 
into  repos  with  Bevill,  Bresler.  Worthen  did  not  take 
delivery  of  the  underlying  securities.  As  a  result,  when 
Bevill  failed  in  early  April,  Worthen  suffered  a  $52 
million  loss,  thereby  seriously  eroding  its  capital  posi¬ 
tion.  On  April  19,  the  OCC  issued  a  capital  directive 
requiring  Worthen  to  achieve  and  maintain  a  primary 
capital  to  total  assets  ratio  of  at  least  5.5  percent.  In 
compliance  with  that  directive,  Worthen  has  submitted 
a  capital  plan  that  will  bring  its  primary  capital  to  5.7 
percent  of  its  total  assets  by  May  31,  1985. 

OCC  supervisory  efforts  have  generally  resulted  in 
adequate  controls  on  government  securities  activities 
of  national  banks.  It  is  imperative,  however,  that  those 
controls  be  observed.  As  the  Worthen  case  illustrates, 
failure  to  do  so  may  result  in  dramatic  losses  in  a  very 
short  time.  In  both  ESM  and  Bevill,  Bresler,  investors 
would  have  avoided  significant  losses  had  they  fol¬ 
lowed  the  basic  risk  controls  outlined  earlier. 

The  need  for  investors  in  the  government  securities 
market  to  implement  sound  controls  is  heightened  by 
the  fact  that  many  participants  in  the  market  are 
unregulated.  We  understand  the  Subcommittee  is 
considering  whether  those  participants  should  be 
subjected  to  some  form  of  regulation.  We  would 
emphasize  that  bank  dealers  are  already  regulated. 
While  regulation  of  other  government  dealers  should 
facilitate  our  efforts,  we  recognize  that  it  raises  difficult 
cost/benefit  issues  that  require  careful  consideration. 
We  understand  that  the  SEC,  in  consultation  with  the 
Treasury  Department  and  the  Federal  Reserve  Board, 
is  currently  undertaking  a  comprehensive  study  of 
those  issues.  We  do  not,  at  this  time,  have  any  specific 
recommendations  on  whether  or  how  non-bank  deal¬ 
ers  should  be  regulated.  However,  we  do  have  a 
strong  interest  in  the  government  securities  market 
and  look  forward  to  working  with  the  Subcommittee 
and  other  regulatory  agencies  on  how  best  to  address 
problems  in  the  government  market. 
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Remarks  by  Janice  A.  Booker,  Director,  Customer  and  Industry  Affairs  Division, 
before  the  National  Center  for  Small  Communities,  Washington,  D.C., 

May  22,  1985 

“Banking  Deregulation  Overview” 


Introduction 

The  Office  of  the  Comptroller  of  the  Currency  is 
responsible  for  regulating  4,900  national  banks  to 
assure  the  safety  and  soundness  of  the  national 
banking  system.  The  Customer  and  Industry  Affairs 
Division: 

•  Provides  a  link  between  the  Comptroller  and 
customer  groups  to  communicate  customer 
trends  and  concerns  to  policymakers  and  pro¬ 
vide  customer  groups  with  information  on  bank¬ 
ing  issues. 

•  Serves  as  liaison  to  the  nonbank  financial  ser¬ 
vices  industry  such  as  the  insurance,  real  estate 
and  securities  industries,  keeping  informed  of 
key  issues  and  trends  in  these  areas. 

•  Coordinates  the  Office’s  community  develop¬ 
ment  programs  including  a  program  to  enable 
national  banks  to  establish  community  develop¬ 
ment  corporations. 

The  topic  for  today  is  at  the  center  of  these  areas  of 
concern:  individual  customer  needs  and  benefits;  the 
competitive  environment  of  the  entire  financial  ser¬ 
vices  industry  and  the  interrelationship  between  finan¬ 
cial  intermediaries  and  local  and  regional  economic 
development. 

I  have  been  given  the  task  of  describing  the  current 
regulatory  and  competitive  environment  of  the  finan¬ 
cial  services  industry,  the  context  and  status  of  geo¬ 
graphic  deregulation,  and  the  key  issues  for  rural 
economic  development.  The  great  diversity  in  the 
financial  services  industry  and  its  shifting  competitive 
and  legal  environment  make  this  a  tall  order  for  twenty 
minutes.  But  I'm  sure  our  panel  of  experts  will  be  able 
to  elaborate  on  this  brief  introduction. 

The  Competitive  and  Regulatory 
Environment 

The  economic  turmoil,  escalating  inflation  and  record 
high  interest  rates  of  the  1970s  provided  the  impetus 
for  the  recent  rapid  change  in  the  financial  services 
business.  By  1980,  both  regulation  and  historical 
patterns  of  behavior  had  created  a  crisis.  The  legal 
ceiling  on  interest  on  most  insured  bank  deposits  was 
at  5  percent  while  money  market  accounts  offered  by 
respected  brokerage  firms  paid  market  rates  of  twice 


that.  This  caused  the  insured  institutions  to  lose  de¬ 
posits.  Also,  particularly  for  the  thrift  industry,  a  mis¬ 
match  of  long-term  low-interest  loans  with  higher  cost¬ 
ing  funds  brought  about  a  significant  threat  to  their 
continued  viability.  In  response  to  these  crises,  Con¬ 
gress  began  to  deregulate  the  financial  service  indus¬ 
try.  Congressional  action  broadened  thrift  powers 
beyond  traditional  lending  to  residential  real  estate, 
eased  restrictions  on  cross-industry  and  interstate 
purchases  of  ailing  institutions  and  set  the  course  for 
deregulation  of  interest  paid  on  insured  deposits. 

At  the  same  time  the  industry  was  struggling  to  re¬ 
spond  to  these  economic,  competitive  and  legal 
changes,  two  other  factors  were  requiring  rapid  ad¬ 
justment  by  the  industry:  technology  and  increasing 
customer  awareness.  The  availability  of  new  technol¬ 
ogies  meant  that  worldwide  communications  and  ac¬ 
cess  to  financial  information  were  now  instant.  Oppor¬ 
tunities  for  innovation  in  financial  services  mush¬ 
roomed  and  customers  were  getting  used  to  the  idea 
of  instant  round-the-clock  banking.  In  addition,  infla¬ 
tion  and  high  rates  changed  the  customer’s  perspec¬ 
tive  Because  there  were  greater  differences  between 
competitors  and  those  differences  mattered  more  in 
terms  of  dollars  and  cents,  customers  began  to  look  at 
a  wider  range  of  choices.  Complex  new  accounts  and 
new  ways  of  amortizing  and  pricing  loans  helped 
stimulate  greater  customer  awareness  and  demands 
for  information. 

All  these  elements — the  economic,  competitive,  and 
regulatory  environment;  deposit  and  thrift  deregula¬ 
tion;  new  technology  and  customer  awareness — have 
altered  the  financial  industry  irrevocably.  The  financial 
services  industry  has  become  more  of  an  opportunity 
for  nonbank  competitors.  The  consumer’s  need  for 
convenience,  safety,  and  choice  can  be  addressed 
effectively  by  organizations  like  Sears,  Merrill  Lynch, 
and  American  Express  that  offer  an  increasing  array  of 
services.  Such  firms  got  a  "head  start”  during  the 
period  when  banks  could  not  offer  competitive  rates 
Many  chose  to  purchase  thrift  institutions,  which  had 
broadening  powers  without  the  same  regulatory  con¬ 
straints  as  commercial  banks.  This  new  competitive 
environment  and  deposit  deregulation  are  also  pres¬ 
suring  banks  to  rethink  the  strategies  behind  their 
pricing,  their  branching  systems  and  exactly  what 
combinations  of  services  they  should  offer 
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Yet,  we  are  probably  in  the  middle  of  a  period  of 
change  and  not  at  the  end  of  it.  The  business  of 
financial  services  is  pushing  up  against  all  its  legal 
and  technological  barriers  Banks,  thrifts  and 
nondepository  institutions  are  shifting  for  positions 
strong  enough  to  weather  the  changes. 

Major  changes  are  being  considered  in  four  key  areas 
of  banking  regulation — product  deregulation,  deposit 
insurance,  regulatory  structure  and  geographic  de¬ 
regulation. 

•  Product  deregulation  is  important  because 
nonbanks  like  Sears  have  developed  financial 
service  centers  offering  insurance,  real  estate, 
insured  thrift  deposits,  loans  and  securities 
products.  Banks  are  precluded  from  offering 
many  of  those  services,  although  they  are  ex¬ 
panding  into  these  activities  to  the  limits  of 
current  law.  Congress  is  considering  the  issue 
of  which  financial  services  should  be  offered  by 
what  type  of  company. 

•  Deposit  insurance  is  being  considered  for 
change  because  of  the  increasing  risks  in  the 
economic  and  competitive  environment.  Cur¬ 
rently  banks  and  thrifts  pay  deposit  insurance 
premiums  based  solely  on  their  deposit  size,  not 
their  riskiness.  Proposals  to  increase  incentives 
for  prudence  by  basing  premiums  on  risk  are 
being  considered. 

•  Regulatory  structure  changes  are  being  dis¬ 
cussed  because  of  the  multitude  of  agencies  at 
the  federal  level  and  state  level  that  regulate 
banks  and  thrifts.  This  creates  unnecessary 
costs  and  complicates  supervision  Proposals  to 
restructure  the  regulatory  system  have  been 
prepared  by  the  Task  Force  on  the  Regulation  of 
Financial  Services,  better  known  as  the  Bush 
Task  Force  They  are  now  being  put  into  legis¬ 
lative  form. 

•  Geographic  deregulation  is  the  fourth  area  in 
which  changes  are  being  considered  and  are 
happening  de  facto  This  area  is  the  focus  of  the 
rest  of  my  remarks. 

Geographic  Regulation — A  History  and 
Status  Report 

The  basic  law  on  which  our  system  of  geographic 
bank  regulation  is  based  has  not  changed  in  over  50 
years  The  McFadden  Act  prohibits  a  national  bank 
from  branching  outside  its  home  state  and  limits 
branching  there  to  whatever  would  be  allowed  for  a 
state-chartered  bank  When  bank  holding  companies 
became  prevalent  after  World  War  II,  Congress  ex¬ 
pended  the  McFadden  concept  to  cover  holding  com¬ 
pany  expansion  The  Douglas  amendment  to  the  Bank 


Holding  Company  Act  of  1956  prohibits  a  holding 
company  acquisition  of  a  bank  in  another  state  unless 
specifically  authorized  by  state  law. 

Of  course,  in  reality,  there  are  many  ways  banking 
services  are  delivered  on  an  interstate  basis.  Limited- 
purpose  institutions  such  as  mortgage  banking  com¬ 
panies,  industrial  loan  and  finance  companies,  trust 
companies,  credit  card  banks,  loan  production  offices 
and  Edge  Act  Corporations  (which  do  business  mainly 
with  foreign  customers)  all  operate  on  an  interstate 
basis. 

Importantly,  savings  and  loan  associations  and  sav¬ 
ings  banks  are  not  banks  for  purposes  of  the  Bank 
Holding  Company  Act  and  are  not  barred  by  statute 
from  branching  interstate.  This  is  true  even  though 
most  are  federally  insured  and  may  offer  a  full  range  of 
financial  services.  There  are  regulatory  restrictions  on 
their  interstate  expansion.  Interstate  takeovers  of 
failed  institutions  have  been  allowed  under  Congres¬ 
sional^  approved  criteria.  A  recent  example  is  the 
proposed  takeover  of  Ohio  S&Ls  by  out-of-state  bank 
holding  companies.  In  addition,  a  handful  of  bank 
holding  companies  were  allowed  to  continue  interstate 
operations  by  grandfather  provisions  of  the  Douglas 
Amendment. 

The  combination  of  technology  and  product  innova¬ 
tion  has  created  a  national  market  for  many  types  of 
deposit  and  loan  instruments.  Consumers  can  make 
deposits  in  a  federally  insured  IRA  or  a  combination 
brokerage-money  market  account  in  a  distant  state  by 
dialing  an  800  number,  mailing  in  papers  and/or 
receiving  their  proceeds  locally  and  most  of  these 
transactions  can  be  done  without  leaving  home.  Credit 
card  loans  and  lines  of  credit  are  obtained  the  same 
way.  In  the  area  of  financing  for  businesses  and 
mortgages,  secondary  market  participation  and  the 
common  practice  of  loan  participations  help  many 
lenders  diversify  their  portfolio  nationally  and  gain 
access  to  nonlocal  loanable  funds. 

State  Action 

The  changes  we  have  discussed  in  the  financial 
services  marketplace  have  encouraged  more  than  20 
states  to  change  their  laws  restricting  insured  inter¬ 
state  deposit-taking  facilities. 

South  Dakota  and  Delaware  started  the  ball  rolling  in 
1980  and  1981  by  passing  legislation  which  enabled 
out-of-state  institutions  to  set  up  "credit  card  banks" 
and  thereby  avoid  usury  ceilings  in  their  home  states. 
The  states'  objective  was  to  stimulate  local  job  cre¬ 
ation  in  the  financial  services  industry  Legislation 
limited  competition  with  "local"  institutions  by  pre- 


scribing  the  number  and  activities  of  such  offices 
within  the  state.  Other  states,  including  Maryland, 
Nebraska,  Nevada  and  Virginia  passed  similar  limited 
purpose  interstate  laws.  Also,  a  number  of  states 
passed  laws  enabling  the  interstate  purchase  of  failing 
institutions,  generally  in  response  to  immediate  crises. 

More  general  interstate  banking  bills  can  generally  be 
categorized  as  regional  reciprocal,  or  national  recip¬ 
rocal  or  as  nonreciprocal.  The  legislatures  of  Connect¬ 
icut,  Massachusetts  and  Rhode  Island  all  have  re¬ 
gional  reciprocal  legislation  within  the  New  England 
Region.  Florida,  Georgia,  North  Carolina,  Tennessee, 
South  Carolina,  Maryland  and  Virginia  have  regional 
reciprocal  legislation  in  a  Southeastern  region  each 
draws  differently.  These  regional  bills  have  been 
passed  to  encourage  the  growth  of  regional  financial 
institutions,  to  strengthen  regional  institutions  in  prep¬ 
aration  for  the  elimination  of  interstate  barriers  and  to 
promote  a  larger  pool  of  capital  for  firms  in  the  region 
to  tap.  New  York  has  a  national  reciprocal  law.  Maine 
has  a  nonreciprocal  bill  allowing  acquisitions  from  any 
state.  National  reciprocal  and  nonreciprocal  laws  are 
passed  by  states  believing  that  their  economies  will 
benefit  from  new  investment  resulting  from  reduced 
restrictions  for  all  competitors. 

States  continue  to  consider  new  laws  or  changes  in 
current  laws;  the  ABA  counted  15  states  with  interstate 
bills  in  progress  as  of  April  9,  1985.  The  varied 
approaches  taken  in  this  state  legislation  and  the 
rather  original  regional  definitions  are  significant  and 
are  adding  fuel  to  the  debate  over  the  need  for  some 
federal  action. 


Court  Decisions  and  Congressional  Activity 

The  New  England  states’  definitions  of  their  region 
which  in  effect  exclude  large  New  York  banks  have 
resulted  in  a  lawsuit.  An  appeals  court  upheld  the 
constitutionality  of  regional  interstate  banking  and  the 
Federal  Reserve  Board  approvals  of  interstate  acqui¬ 
sitions  pursuant  to  those  laws.  Several  large  New  York 
banks  have  taken  the  issue  to  the  Supreme  Court  and 
a  decision  is  expected  in  June  or  July.  Without  explor¬ 
ing  in  detail  the  legal  issues  involved,  I  can  emphasize 
the  importance  of  the  Court’s  decision.  According  to 
the  Federal  Reserve  Board,  a  decision  by  the  Court 
that  regional  statutes  are  unconstitutional  on  com¬ 
merce  clause  or  compact  clause  grounds  could  be 
remedied  by  amendment  of  the  Bank  Holding  Com¬ 
pany  Act,  because  Congress  has  the  authority  to 
sanction,  by  federal  statute,  laws  burdening  com¬ 
merce  or  creating  a  compact.  However,  if  the  Court 
decides  the  compacts  violate  the  equal  protection 
clause,  there  is  no  Congressional  remedy. 


Congress  is  now  considering  legislation  that  would 
sanction  regional  compacts.  Hearings  were  held  re¬ 
cently  in  the  House  of  Representatives  and  in  the 
Senate.  There  is  considerable  debate  and  a  compro¬ 
mise  has  not  yet  been  reached  It  is  unlikely,  accord¬ 
ing  to  Congressional  leaders,  that  a  law  will  be  passed 
this  year  that  includes  a  phase-m  of  full  interstate 
banking. 

Geographic  Deregulation  and  Rural 
Economic  Development 

The  Office  of  the  Comptroller  of  the  Currency  has  been 
an  advocate  of  geographic  deregulation  at  the  state 
and  federal  levels  for  many  years.  We  believe  that,  in 
general,  allowing  banks  to  seek  market  opportunities 
without  regard  to  geographic  boundaries  will 
strengthen  the  banking  system,  increase  competition 
and  provide  a  greater  variety  of  services  in  more 
communities. 

Furthermore,  in  my  view,  banks  seeking  an  entree  into 
new  territories  can  offer  no  better  advertisement  than 
special  initiatives  in  local  development.  This  can  take 
the  form  of  direct  provision  of  new  jobs,  a  long  term 
program  of  business  development  or  a  commitment  to 
providing  financing  for  housing  and  infrastructure 
needed  to  support  development.  Once  it  is  part  of  a 
community,  any  institution  has  a  strong  incentive  to 
support  the  growth  of  its  market  and  try  to  get  a  piece 
of  that  growth  for  its  customer  base. 

The  questions  being  considered  now  by  policy  mak¬ 
ers  as  they  decide  how  and  when  legal  changes 
should  be  made  are  relevant  to  capital  formation  and 
economic  growth  in  regional  and  local  areas.  I  have 
divided  these  questions  into  five  areas. 

First,  competition: 

•  During  and  after  deregulation,  are  local  markets 
likely  to  see  additional  new  competitors  enter 
the  marketplace  or  is  consolidation  more  likely 
to  be  significant?  Further,  what  kind  of  local 
areas  would  attract  new  banking  offices  and 
what  kind  would  cause  consolidation'?  How 
would  this  affect  trends  in  local  economies7 

•  What  new  products  or  services  might  be  offered 
in  markets  seeing  new  entrants? 

•  What  now  constitutes  banks’  competition7  Will 
thrifts  and  nondepository  institution  competitors, 
increasingly  providing  bank-like  services  on  an 
interstate  basis,  make  the  issue  of  interstate 
banking  irrelevant  to  the  customer7 

Second,  concentration 

•  Would  there  be  more  money  and  power  in  fewer 
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hands  as  a  result  of  deregulation  and  at  what 
point  would  this  be  a  public  concern'? 

•  Is  some  industry  reconfiguration  necessary  for 
innovation  and  to  adapt  to  new  economic  and 
technological  forces7  How  many  of  our  30.000 
insured  institutions  will  still  exist  in  10  years7 

•  What  are  the  advantages  and  disadvantages  of 
setting  specific  federal  parameters  on  the  size 
of  firms  that  may  result  from  acquisition7 

The  third  area  is  small  versus  large  institutions  and 
community  responsiveness: 

•  What  changes  will  large,  small  or  medium-sized 
institutions  make  as  they  adjust  to  interstate 
banking? 

•  Will  small  banks  be  at  a  disadvantage  in  a 
deregulated  environment  or  will  they  continue  to 
thrive? 

•  What  effect  would  interstate  banking  have  on 
financial  institutions'  responsiveness  to  special 
local  needs  and  characteristics,  particularly  the 
financing  requirements  of  small  businesses? 

Fourth  are  questions  about  the  strength  of  the  banking 
system: 


•  Will  deregulation  strengthen  banking  institutions 
by  allowing  better  diversification  of  assets  and 
more  effective  service  to  natural  geographic 
markets? 

•  Is  it  necessary  to  compete  better  with  nonbank 
financial  services  firms? 

And,  last  are  the  questions  of  state  and  federal  inter¬ 
ests: 

•  What  effect  will  interstate  banking  have  on  the 
dual  federal  state  system  of  bank  regulation7 
Will  state  regulation  become  outmoded?  Will 
consolidation  of  federal  regulatory  power  stifle 
state  innovation  and  the  flexibility  of  the  system? 

•  Can  state  decisions  on  regional  banking  result 
in  an  orderly  transition  without  federal  controls, 
or  will  they  produce  a  fragmented  system  and 
unjustifiably  exclude  particular  states? 

During  this  period  of  adjustment  to  interstate  banking, 
the  courts,  Congress  and  state  legislatures  must  con¬ 
sider  how  to  balance  all  these  concerns. 


Remarks  by  Ford  Barrett,  Assistant  Director,  Legislative  and  Regulatory 
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Introduction 

My  task  today  is  to  describe  how  the  Comptroller  of 
the  Currency  views  guarantees  and  the  like.  The 
conclusion  I  would  like  to  leave  with  you  is  that  the 
notion  (some  would  call  it  a  rule  of  law)  that  banks, 
particularly  national  banks,  cannot  guarantee  obliga¬ 
tions  of  others  is  now  so  filled  with  holes  that  we  ought 
to  bury  it  for  good. 

Toward  the  end  of  my  talk,  I  will  discuss  the  ramifica¬ 
tions  of  selling  assets  with  a  repurchase  agreement, 
including  Citibank’s  sale  of  assets  to  Chatsworth 
Funding,  Inc,  and  the  recent  CARS  securities  offer¬ 
ings 

A  12  CFR  7.7000.  Guaranty  or  endorsement  of 
notes  or  other  obligations  sold  by  the  bank. 

When  we  are  confronted  with  the  argument  that  banks 
can  t  guarantee  things,  one  immediately  must  ques- 
*  on  rhe  breadth  of  this  generalization  in  light  of  the 
widespread  practice  of  endorsing  notes  sold  from  a 
bank  s  loan  portfolio  While  the  practice  of  executing 
an  endorsement  or  guaranty  may  have  ramifications 


for  the  level  of  reserves  required  under  Federal  Re¬ 
serve  Regulation  D  and  for  compliance  with  minimum 
capital  requirements,  it  is  not  uncommon,  and  its 
permissibility  for  a  national  bank  is  confirmed  in  one  of 
the  Comptroller's  formal  rulings,  1 2  C.F.R.  7.7000.  This 
ruling  states  that  a 

national  bank  may  lawfully  endorse  or  otherwise 
guarantee  notes  or  other  obligations  sold  by  the 
bank  for  its  own  account.  The  amount  of  the 
obligations  covered  by  such  guaranty  or  endorse¬ 
ment  should  be  reflected  as  a  liability  on  the 
records  and  in  the  reports  of  condition  of  the  bank. 

A  1979  staff  letter  interpreting  this  ruling  involved  a 
bank's  sale  of  its  borrowers’  short  term  unsecured 
promissory  notes  with  recourse.  It  declares  the  trans¬ 
action  to  be  a  "borrowing"  subject  to  the  ceiling  on 
borrowings  in  12  U  S  C.  82,  i  e  ,  100  percent  of  the 
bank's  capital  plus  50  percent  of  its  surplus.  With  the 
repeal  of  12  U  S  C  §  82  by  the  Garn-St  Germain 
Depository  Institutions  Act,  this  staff  letter  has  lost 
some  of  its  current  relevance  However,  this  type  of 
transaction — a  sale  of  assets  with  recourse — is  exactly 
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the  kind  of  transaction  with  which  the  federal  bank 
regulators  are  increasingly  concerned.  It  represents  a 
contingent  liability  for  which  additional  capital  might 
be  required. 

As  I  mentioned  earlier,  the  Federal  Reserve  Board 
may  regard  the  proceeds  from  a  with-recourse  sale  as 
a  deposit  subject  to  the  reserve  requirements  of 
Federal  Reserve  Regulation  D.  One  of  the  most  com¬ 
prehensive  Federal  Reserve  staff  letters  on  this  point  is 
dated  March  7,  1983,  signed  by  Gilbert  T.  Schwartz. 
Mr.  Schwartz's  letter  indicates  that  reserve  require¬ 
ments  might  not  apply  when  the  bank  acts  merely  as 
endorser  or  guarantor,  as  distinguished  from  acting  as 
a  primary  obligor  on  an  unconditional  promise  to 
repurchase  the  asset  in  event  of  default.  If  you  are 
concerned  about  reserve  consequences,  I  suggest 
that  you  get  a  copy  of  this  letter  and  discuss  your 
transaction  with  the  Federal  Reserve  staff.  Later  in  my 
presentation,  I  will  return  to  the  subject  of  selling  loans 
with  a  repurchase  agreement. 


B.  12  C.F.R.  7.7010.  National  bank  guarantor  or 
surety  on  indemnity  bond. 

Another  OCC  ruling,  12  C.F.R.  7.7010,  provides  that  a 
national  bank  may  lend  its  credit,  bond  itself  as  a 
surety  to  indemnify  another,  or  otherwise  become  a 
guarantor,  if  it  (1)  has  a  "substantial  interest  in  the 
performance  of  the  transaction  involved"  or  (2)  has  a 
segregated  deposit  sufficient  in  amount  to  cover  the 
bank's  total  potential  liability.  The  phrase  “substantial 
interest  in  the  performance  of  the  transaction  in¬ 
volved"  has  provoked  inquiries  over  the  years,  and 
some  OCC  staff  letters  have  construed  it  narrowly.  For 
example,  OCC  Interpretive  Letter  No.  57  concluded 
that  a  national  bank  could  not  guarantee  a  standby 
letter  of  credit  issued  by  an  affiliated  bank. 

But  the  trend  is  toward  a  more  liberal  view  of  a  bank's 
guaranty  powers.  For  example,  Interpretive  Letter  No. 
177  superseded  an  earlier  Interpretive  Letter,  No.  79, 
that  held  that  the  "substantial  interest”  test  was  not 
satisfied  by  an  agreement  in  which  a  bank  pledged  to 
repay  a  pension  plan  trustee  for  any  payments  re¬ 
ceived  after  the  beneficiary’s  death.  This  matter  arose 
in  a  situation  in  which  the  account  to  which  the 
payment  was  credited  was  a  joint  account,  and  the 
bank  was  asked,  in  effect,  to  guarantee  repayment 
even  if  the  joint  account  holder  had  withdrawn  the 
funds.  The  staff  interpretive  letter  declaring  the  bank's 
commitment  to  be  ultra  vires  was  later  reversed  by 
Interpretive  Letter  No.  177  which,  while  approving 
these  reimbursement  agreements,  advised  banks  to 
adopt  procedures  to  protect  themselves  when  a  jointly 
held  account  is  covered  by  such  an  arrangement. 


Another  example  of  a  liberal  view  of  bank  guarantees 
is  Interpretive  Letter  No.  218.  There,  we  held  that  a 
national  bank  could  issue  "steamship  indemnities,” 
“bill  of  lading  guarantees”  and  "letters  of  indemnity” 
for  a  customer  where  there  is  a  nexus  between  the 
bank’s  debtor-creditor  relationship  with  that  customer 
and  the  importation  of  goods. 

To  understand  this  Interpretive  Letter,  some  back¬ 
ground  information  is  necessary.  Imported  goods 
sometimes  arrive  before  the  bill  of  lading  or  title 
documents.  Alternatively,  the  title  documents  do  arrive 
on  time  but  are  either  faulty  or  incomplete.  How  does 
the  importer  get  possession  of  the  goods  if  he  doesn't 
have  the  title  documents?  Well,  he  persuades  his  bank 
to  issue  a  bill  of  lading  guarantee  holding  the  shipper 
harmless  for  releasing  the  goods  should  someone 
else  show  up  with  the  proper  documents. 

When  the  goods  in  question  are  being  financed  by  a 
letter  of  credit,  there  is  no  question  about  the  permis¬ 
sibility  of  that  bank's  issuing  a  bill  of  lading  guaranty  or 
the  like.  But  what  happens  when  the  goods  are  not 
being  financed  through  a  letter  of  credit  issued  by  the 
importer's  bank?  Can  the  importer’s  bank  still  issue  a 
bill  of  lading  guarantee  in  those  circumstances?  One 
Interpretive  Letter  issued  by  the  Comptroller’s  Law 
Department  said  no,  i.e. ,  that  a  bank  should  not  do  this 
for  a  party  with  whom  the  bank  has  no  letter  of  credit 
"or  other  debtor-creditor  relationship."  However,  a 
more  recent  Interpretive  Letter,  No.  218,  gives  a  fairly 
liberal  view  of  what  constitutes  the  requisite 
"debtor-creditor  relationship."  This  Interpretive  Letter 
permits  a  bill  of  lading  guarantee  whenever  the  im¬ 
ported  goods  will  be  used  in  a  collateral  pool  or  as 
inventory.  Additionally,  a  loan  for  working  capital  pur¬ 
poses  is  a  sufficient  basis  for  issuing  a  bill  of  lading 
guarantee.  In  these  instances,  the  bank  should  pos¬ 
sess  current  financial  information  on  the  importer  and 
perform  a  credit  analysis  on  the  customer  to  determine 
the  chances  of  being  repaid  if  the  bank  has  to  pay  off 
on  the  bill  of  lading  guarantee.  The  Interpretive  Letter 
also  expresses  the  view  that,  from  a  policy  standpoint, 
a  national  bank  ought  to  be  able  to  issue  a  guarantee 
of  any  kind  as  long  as  a  credit  analysis  is  done  on  the 
account  party.  The  letter  goes  on  to  assert  that  tradi¬ 
tional  notions  about  the  ultra  vires  character  of  bank- 
issued  guarantees  are  breaking  down.  Nowhere  is  this 
more  evident  than  in  the  Comptroller’s  approval  earlier 
this  month  of  Citibank's  application  for  an  operating 
subsidiary  to  issue  financial  guarantees,  a  matter  I  will 
mention  in  a  few  minutes. 

At  this  point,  I  want  to  point  out  the  effect  of  a 
guarantee  on  the  bank's  lending  limit  Under  the 
Comptroller's  lending  limit  regulation,  12  C.F  R  32,  a 
national  bank’s  obligation  to  guarantee  or  stand  as 
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surety  for  the  benefit  of  a  third  party  is  considered  a 
contractual  commitment  to  advance  funds"  and 
therefore  a  loan  or  extension  of  credit  subject  to  the 
legal  limit  on  the  amount  a  national  bank  can  loan  to 
any  one  borrower 

The  same  lending  limit  rule  applies  to  guarantees  of 
customer  debts  and  the  like  made  by  a  foreign  branch 
of  a  member  bank.  This  rule  is  found  in  Federal 
Reserve  Regulation  K  It  states  that  a  member  bank’s 
foreign  branch,  so  far  as  usual  in  connection  with  the 
business  of  banking  in  the  country  involved,  may 
guarantee  customer  debts  or  otherwise  agree  to  make 
payments  on  the  occurrence  of  readily  ascertainable 
events  The  guarantee  must  be  aggregated  with  other 
obligations  of  the  same  person,  except  to  the  extent 
the  guarantee  is  "fully  secured."  This  exemption  is 
broader  than  the  rules  applicable  to  loans,  in  that  the 
security  can  be  anything  as  long  as  the  loan  is  "fully 
secured."  In  contrast,  a  loan  is  exempt  from  the 
lending  limits  under  12  U.S.C.  84  and  12  C.F.R.  32 
only  if  the  collateral  is  of  a  certain  kind. 

Although  Regulation  K  is  liberal  in  exempting  from  the 
lending  limits  any  guarantee  that  is  "fully  secured"  by 
anything,  the  phrase  "on  the  occurrence  of  readily 
ascertainable  events"  has  not  received  a  broad  read¬ 
ing.  This  is  evident  from  a  footnote  in  the  regulation 
and  from  a  1975  interpretation  published  in  the  Fed¬ 
eral  Reserve  Regulatory  Service  at  paragraph  3-753. 
The  interpretation  makes  clear  that  this  phrase  does 
not  cover  the  liability  a  bank  would  incur  by  agreeing 
to  pay  a  third  party  upon  that  party’s  determination 
that  the  bank’s  customer  had  failed  to  perform  a 
commitment  under  a  specified  contract.  So  that  kind 
of  guarantee  is  out  for  the  foreign  branches  of  member 
banks,  although  a  standby  letter  of  credit  could  be 
used  in  its  place. 

C.  12  C.F.R.  7.7012.  Foreign  Operations. 

The  next  ruling  that  merits  a  quick  review  is  12  C.F.R 
7  7012,  which  provides  that  a  national  bank  may 
guarantee  the  deposits  and  other  liabilities  of  its  Edge 
Act  and  Agreement  corporations  and  of  its  corporate 
instrumentalities  in  foreign  countries  Two  interpreta¬ 
tions  of  this  ruling  have  been  issued  The  first  is 
noteworthy  chiefly  because  it  clarifies  that  the  lending 
limits  of  12  U  S.C  84  do  not  apply  to  such  guarantees 
by  a  national  bank  Here,  the  bank  would  be  guaran¬ 
teeing  liabilities  of  a  subsidiary,  in  contrast  to  the 
guarantee  of  customer  debts  by  a  member  bank’s 
foreign  branch  which,  as  we  just  discussed,  is  subject 
to  the  lending  limits. 

The  second  staff  interpretive  letfer,  No  270,  held  that 
neither  1 2  C  F  R  7  70 12  nor  Regulation  K  authorizes  a 


national  bank  to  participate  domestically  in  a  guaran¬ 
tee  originated  by  its  own  Edge  Act  or  Agreement 
corporation,  if  the  issuance  of  the  guarantee  by  the 
national  bank  domestically  would  be  ultra  vires.  Al¬ 
though  participations  in  standby  letters  of  credit  are 
recognized  and  understood,  as  we  will  discuss 
shortly,  participations  in  guarantees,  particularly 
among  affiliates,  are  troublesome  and  should  proba¬ 
bly  be  avoided. 

D.  12  C.F.R.  7.7015.  Check  “guaranty"  plans. 

This  ruling  makes  clear  that  national  banks  can  guar¬ 
antee  checks  written  by  its  customers  up  to  a  certain 
amount.  As  the  ruling  indicates,  the  Comptroller  re¬ 
gards  the  guarantee  as  a  commitment  to  lend. 

Although  this  ruling  has  been  on  the  books  for  nearly 
20  years,  the  FDIC  has  only  recently  gotten  around  to 
clarifying  in  12  C.F.R.  332  that  state  nonmember 
banks  can  offer  similar  plans.  At  the  same  time,  the 
FDIC  also  approved  the  idea  of  a  bank’s  sponsoring  a 
customer  in  the  credit  card  program  of  another  bank 
by  guaranteeing  the  customer's  debts.  Perhaps  the 
reason  the  FDIC  had  not  approved  these  activities 
previously  is  that  Part  332  is  worded  in  the  negative, 
stating  that  guaranteeing  the  obligations  of  others  is  a 
power  "inconsistent  with  purposes  of  federal  deposit 
insurance  law."  In  contrast,  the  Comptroller’s  rulings 
on  guarantees  are  enabling  in  nature.  Unfortunately, 
the  FDIC,  in  its  final  regulation  in  March,  did  not  repeal 
the  prohibition  on  guarantees  altogether,  apparently 
because  another  proposal  was  then  outstanding  to 
amend  Part  332  to  require  that  insurance  and  certain 
other  activities  be  carried  out  only  in  a  “bona  fide 
subsidiary."  But  once  that  particular  rulemaking  is 
completed,  perhaps  the  FDIC  should  revisit  whether 
this  prohibition  is  necessary  at  all. 

To  reexamine  this  rule,  which  has  its  origins  in  old 
case  law  rather  than  in  statute,  would  not  seem  to  be 
unreasonable,  since  the  Comptroller  and  the  FDIC 
have  recognized  so  many  exceptions  that  the  rule 
itself  is  of  questionable  viability.  In  this  connection,  it  is 
interesting  to  note  that  the  FDIC  approved  these  two 
forms  of  guarantee  with  an  important  proviso,  namely, 
that  the  bank  establish  the  creditworthiness  of  the 
customer  before  guaranteeing  his  or  her  obligations. 
This  is  what  the  rule  should  be  for  guarantees  in 
general.  In  my  opinion,  a  bank  should  be  able  to 
guarantee  obligations  of  its  customers  provided  a 
credit  analysis  is  performed  on  the  customers’  ability 
to  repay.  This  kind  of  credit  investigation,  and  the 
taking  of  collateral,  is  now  done  by  banks  when 
issuing  standby  letters  of  credit  which,  of  course, 
function  as  a  guarantee,  and  the  rules  and  practice  for 
guarantees  should  be  the  same 
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Separately,  the  Federal  Reserve  is  also  interested  in 
clarifying  the  permissibility  of  check  guaranty  plans.  In 
March  1984,  the  Fed  proposed  adding  this  as  a 
permissible  activity  for  bank  holding  companies,  and 
although  it  has  not  issued  a  final  rule  yet,  the  Fed  has 
approved  this  activity  in  individual  orders  for  several 
bank  holding  companies  over  the  years. 

E.  12  C.F.R.  7.7016.  Letters  of  credit. 

A  discussion  of  letters  of  credit  seems  pertinent  when¬ 
ever  one  is  focusing  on  guarantees  because  a  letter  of 
credit  does  have  some  of  the  attributes  of  a  guarantee, 
since  the  bank  pledges  that  it  will  pay  upon  the 
occurrence  of  a  specified  event,  namely,  the  orderly 
presentation  to  it  of  required  documents.  This  is  as 
true  of  the  traditional  “commercial”  letter  of  credit, 
wherein  a  bank  agrees  to  pay  for  a  shipment  of  goods, 
as  it  is  of  the  so-called  standby  or  guarantee  letter  of 
credit  on  which  the  bank  pays  upon  nonperformance 
of  a  specified  act  or  nonoccurrence  of  a  specified 
event. 

For  some  time,  the  Comptroller’s  Office  has  defined 
the  characteristics  that  letters  of  credit  should  exhibit  if 
a  bank  is  to  use  them  in  a  safe  and  sound  manner.  The 
guidelines  call  for  each  letter  of  credit  to: 

•  state  conspicuously  that  it  is  a  letter  of  credit  or 
be  entitled  as  such; 

•  contain  a  specified  expiration  date  or  be  for  a 
definite  term; 

•  be  limited  in  amount; 

•  require  the  bank  to  pay  only  upon  the  presenta¬ 
tion  of  a  draft  or  other  documents  specified  in 
the  letter  of  credit;  and 

•  require  the  bank's  customer  to  have  an  unqual¬ 
ified  obligation  to  reimburse  the  bank  for  pay¬ 
ments  made  under  the  letter  of  credit. 

I’d  like  to  spend  several  minutes  discussing  these 
guidelines  with  respect  to  standard  form  letters  of 
credit  used  by  the  automobile  manufacturers  to  fi¬ 
nance  the  purchase  of  automobiles  by  auto  dealers. 
Specifically,  I  want  to  describe  the  letter  of  credit  used 
by  Chrysler  Corporation,  which  the  Comptroller’s  Of¬ 
fice  reviewed  in  1982,  and  the  Ford  Motor  Company 
letter  of  credit,  which  we  are  reviewing  now. 

In  staff  Interpretive  Letter  no.  239,  we  reviewed  the 
form  letter  of  credit  that  Chrysler  Corporation  asks 
banks  around  the  country  to  sign  to  indicate  their 
willingness  to  pay  for  automobiles  shipped  to  Chrysler 
dealers.  The  first  question  was  whether  the  letter  of 
credit  contains  a  specified  expiration  date  or  a  definite 
term,  as  described  in  12  C.F.R.  7.7016.  The  letter  of 
credit  permits  the  bank  to  suspend  or  terminate 


Chrysler’s  authority  to  draw  “at  any  time,"  effective  the 
close  of  business  of  Chrysler’s  first  business  day 
following  Chrysler’s  receipt  of  the  bank's  notice  of 
termination.  The  Comptroller’s  staff  letter  recognized 
that  the  letter  of  credit  does  not  provide  a  fixed 
expiration  date  in  the  traditional  sense,  but  held  that 
for  purposes  of  §  7.7016  the  bank’s  ability  to  terminate 
its  liability  within  a  specified  period  constitutes  a 
“definite  term”. 

The  Chrysler  letter  also  is  an  interpretation  of  the  third 
guideline  in  7.7016  which  calls  for  the  bank’s  letter  of 
credit  to  be  limited  in  amount.  The  letter  of  credit  used 
by  Chrysler  establishes  a  “daily  limit”  on  the  dollar 
value  of  drafts  that  Chrysler  can  draw  on  the  bank. 
Since  no  aggregate  limit  over  a  period  of  time  (e  g.,  a 
month  or  a  year)  is  set  forth  in  the  letter  of  credit,  the 
possibility  existed  that  the  bank  would  be  required  to 
pay  an  endless  number  of  drafts  provided  the  daily 
limit  is  not  exceeded  on  any  one  day.  The  Comptrol¬ 
ler's  staff  letter  rationalized  this  on  the  basis,  once 
again,  that  the  bank  has  the  option  of  terminating  the 
credit.  Also,  it  should  be  noted  that  the  Chrysler  letter 
of  credit  not  only  limits  Chrysler’s  ability  to  present 
drafts  exceeding  the  “daily  limit”  on  any  one  day,  but 
it  also  places  the  same  dollar  limit  on  the  value  of 
automobiles  that  can  be  shipped  to  the  dealer  on  any 
one  day. 

This  latter  point  may  be  of  some  importance  in  our 
current  review  of  the  Ford  Motor  Company  letter  of 
credit.  The  Ford  Motor  Company  letter  of  credit  is  a 
revision  of  a  form  the  company  previously  used.  Like 
the  Chrysler  letter  of  credit,  the  revised  Ford  Motor 
Company  letter  of  credit  establishes  a  “daily  limit”  on 
the  dollar  amount  of  drafts  that  can  be  presented  to 
the  bank  on  any  one  day.  But  unlike  the  Chrysler  letter 
of  credit,  it  does  not  place  the  same  limit  on  the  dollar 
value  of  automobiles  that  can  be  shipped  on  any  one 
day.  Moreover,  the  time  period  that  must  elapse 
between  Ford’s  receipt  of  notice  of  termination  and  the 
effectiveness  of  termination  is  two  days,  rather  than 
one  day,  and  must  be  in  writing,  as  opposed  to 
telephone  notification,  which  is  allowed  by  the 
Chrysler  letter  of  credit. 

What  is  the  effect  of  all  this?  Because  the  Ford  letter  of 
credit  fails  to  limit  the  dollar  value  of  shipments  on  any 
one  day,  Ford  Motor  Company  apparently  could  ship 
an  unlimited  number  of  vehicles  on  any  particular  day, 
including  each  of  the  two  days  between  notification 
and  effectiveness  of  termination  of  the  letter  of  credit, 
and  the  bank  would  be  obligated  to  honor  drafts  for  all 
such  shipments,  provided  only  that  the  amount  of 
drafts  presented  on  any  one  day  not  exceed  the 
prescribed  daily  limit.  For  example,  if  the  daily  limit  of 
drafts  is  $100,000  but  $500,000  worth  of  cars  are 
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shipped  to  the  dealer  on  each  of  those  two  days  (for  a 
totai  of  $1  million),  Ford  could  present  drafts  at 
Si  00  000  a  day  for  10  days  following  the  letter  of 
credit  s  effective  termination  This  differs  from  the 
standard  form  letter  of  credit  previously  used  by  Ford 
I  doubt  many  banks  noticed  the  deletion  in  the  revised 
letter  of  credit  of  a  limit  on  the  dollar  value  of  automo¬ 
bile  shipments  on  any  one  day.  One  has  to  wonder 
why  this  change  was  made 

l  don't  mean  in  this  particular  case  to  suggest  that 
there's  anything  wrong  with  a  bank’s  paying  drafts 
presented  after  the  expiration  of  the  letter  of  credit.  All 
the  letters  of  credit  used  by  the  auto  manufacturers 
contemplate  or  even  expressly  require  this.  Rather, 
the  question  is  whether  an  absence  of  a  daily  limit  on 
the  dollar  value  of  automobile  shipments  creates  an 
unsafe  or  unsound  situation  for  the  bank  by,  in  effect, 
permitting  the  manufacturer  to  draw  indefinitely.  One 
might  argue  that  the  omission  in  Ford’s  revised  letter  of 
credit  of  a  restriction  on  daily  shipments  does  not 
significantly  increase  the  risk  to  the  bank,  since  pre¬ 
sumably  the  auto  manufacturer  is  not  going  to  ship 
unless  the  dealer  orders  more  cars,  and  a  dealer 
presumably  would  not  order  more  cars  if  he  were 
headed  for  bankruptcy.  Moreover,  under  some  cir¬ 
cumstances  a  dealer  can  require  Ford  to  repurchase 
its  inventory  of  automobiles.  Whether  this  is  a  satisfac¬ 
tory  response  is  something  we  are  now  studying.  I 
want  to  emphasize  that  we  haven’t  reached  a  conclu¬ 
sion;  indeed,  we  haven’t  fully  heard  Ford  Motor 
Company's  arguments.  Should  any  of  you  wish  to  offer 
your  views  to  the  Comptroller’s  Office  in  writing  on  the 
prudence  of  this  arrangement,  we  will  be  glad  to  hear 
from  you. 

I’ll  close  this  subject  by  noting  an  article  published  in 
the  Journal  of  Commercial  Bank  Lending  in  1981  by 
William  B  Gleason,  an  officer  of  Mellon  Bank,  N.A.,  in 
Pittsburgh  He  points  out  that  inventory  financing 
(  “floor  planning  ”)  of  automobile  dealers  "is  often  re¬ 
garded,  and  rightly  so,  as  having  one  of  the  highest 
degrees  of  risk  of  all  credit  facilities.”  In  view  of  this,  I 
don’t  think  it  is  time  poorly  spent  to  study  the  automo¬ 
bile  manufacturers'  form  letters  of  credit. 

Standby  Letters  of  Credit 

How  do  you  distinguish  a  standby  letter  of  credit  from 
a  traditional  or  commercial  letter  of  credit7  The  com¬ 
mercial  letter  of  credit  represents  the  bank's  commit¬ 
ment  to  pay  for  the  shipment  of  goods,  and  the  bank 
fully  expects  to  be  drawn  upon  and  to  make  a  pay¬ 
ment  to  the  beneficiary  A  standby  letter  of  credit,  in 
contrast,  usually  does  not  involve  the  shipment  of 
goods  it  is  functionally  similar  to  a  guarantee,  and  the 
bar  /  does  not  expect  to  be  drawn  upon  because  it 


expects  its  customer  to  carry  out  whatever  commit¬ 
ment  the  letter  of  credit  is  designed  to  back  up 

A  standby  letter  of  credit  is  subject  to  the  lending  limits 
immediately  upon  issuance,  unlike  the  commercial 
letter  of  credit.  This  is  so  even  though  chances  are 
good  that  the  bank  will  never  be  called  upon  to  pay. 
The  harshness  of  this  rule  is  modified  by  the  Comp¬ 
troller’s  policy  of  allowing  the  various  exceptions  to  the 
lending  limit  for  loans  to  apply  to  standby  letters  of 
credit  as  well.  Thus  the  usual  lending  limit  of  15 
percent  of  the  bank's  capital  can  be  increased,  or 
eliminated  entirely,  depending  on  the  collateral  back¬ 
ing  the  standby  letter  of  credit. 

Participations  can  be  sold  in  a  standby  letter  of  credit, 
but  there  must  be  a  true  sharing  of  the  risk.  Otherwise, 
the  purchasing  bank  will  be  deemed  to  have  made  a 
loan  to  the  selling  bank  subject  to  the  lending  limits;  in 
addition,  the  OCC  will  regard  the  transaction  as  a 
borrowing  by  the  selling  bank  and  therefore  a  factor  in 
assessing  the  bank’s  capital  adequacy. 

If  your  bank  wants  to  buy  participations  in  a  standby 
letter  of  credit,  you  ought  also  to  look  at  Banking 
Circular  181  on  the  purchase  of  participations  in  loans. 

The  next  ruling  worthy  of  discussion  is  staff  Interpretive 
Letter  No  295.  Although  I  indicated  earlier  that  there  is 
a  strong  trend  away  from  the  notion  that  banks  can't 
guarantee  obligations  of  others,  the  proposal  involved 
in  this  letter  didn’t  make  it  off  the  ground.  Under  this 
proposal,  the  bank  would  issue  standby  letters  of 
credit  to  assure  the  repayment  of  loans  made  by  other 
banks  to  foreign  borrowers  if  those  loans  were  not 
repaid  as  a  result  of  political  risk.  In  other  words,  the 
bank  issuing  the  letter  of  credit  (the  "issuing  bank”) 
would  pay  upon  presentment  of  a  draft  accompanied 
by  a  certificate  that  the  borrower  had  failed  to  pay 
because  of  the  occurrence  of  certain  political  events, 
such  as  the  imposition  of  foreign  exchange  controls 
preventing  the  conversion  of  local  currency  to  dollars, 
expropriation,  etc.  If  the  issuing  bank  paid,  the  bene¬ 
ficiary  would  also  have  to  turn  over  to  the  issuing  bank 
an  assignment  of  claims  against  the  borrower  and 
collateral,  if  any. 

The  Comptroller’s  Office  turned  this  proposal  down  on 
the  ground  that  the  issuing  bank  was  acting  as  a 
surety  or  guarantor  and  therefore  exceeding  the  pow¬ 
ers  of  a  national  bank.  Significantly,  the  issuing  bank 
did  not  intend  to  do  any  credit  evaluation  of  the  foreign 
borrower  Moreover,  OCC  felt  that  the  issuing  bank 
would  be  relying  on  actuarial  tables  and  the  like  rather 
than  credit  analysis. 

What  troubles  me  about  this  proposal  is  that  there’s  no 


clear  account  party.  There  is  an  issuing  bank;  there  is 
a  beneficiary  (i.e.,  the  lending  bank);  but  who  is  the 
issuing  bank's  customer  or  account  party?  It’s  hard  to 
say  that  the  foreign  borrower  is  the  account  party 
because  there’s  no  privity  of  contract  between  the 
foreign  borrower  and  the  bank  that  issues  the  standby 
letter  of  credit. 

Citibank  Proposal 

Since  your  outline  was  prepared,  the  Comptroller's 
office  has  approved  Citibank’s  application  to  form  or 
acquire  an  operating  subsidiary  to  issue  standby 
credits  on  certain  securities.  We  were  promptly  sued 
by  the  American  Insurance  Association  and  the  Alli¬ 
ance  of  American  Insurers  in  U.S.  District  Court  in  the 
District  of  Columbia.  Because  the  matter  is  now  in 
litigation,  I  won't  discuss  it  here,  but  I  will  point  out  that 
the  new  operating  subsidiary  will  undertake  a  credit 
analysis  on  every  securities  issuer  on  whom  it  issues  a 
standby  credit.  This  feature  contrasts  with  the  “Politi¬ 
cal  Risk  Standby  Letters  Of  Program”  that  I  just 
discussed. 

Capital  Adequacy  and  Sales  with  Recourse 

I  now  want  to  say  a  few  words  about  capital  adequacy 
and  the  practice  of  selling  assets,  such  as  loans,  with 
a  repurchase  agreement  or  some  form  of  recourse  to 
the  bank  as  a  means  of  meeting  capital  requirements. 

The  Comptroller’s  new  regulation  establishing  mini¬ 
mum  capital  ratios  for  national  banks  took  effect  on 
April  15.  The  minimum  ratio  of  primary  capital  to 
assets  is  set  at  5.5  percent.  The  FDIC  has  issued  a 
virtually  identical  regulation  for  state  nonmember 
banks.  The  Federal  Reserve  has  issued  a  similar 
regulation  but  regards  the  ratios  as  guidelines  rather 
than  as  mandatory. 

At  the  Comptroller’s  office,  we  have  already  found  the 
5.5  percent  minimum  ratio  to  be  simplistic.  While  the 
new  regulation  and  the  statute  on  which  it  is  based 
clearly  permit  the  Comptroller  to  order  an  individual 
bank  to  increase  its  capital  substantially  above  the 
minimum  5.5  percent  level,  the  ratio  fails  to  encom¬ 
pass  the  total  risk  to  which  a  bank  is  exposed, 
including  off-balance  sheet  items  like  standby  letters 
of  credit.  This  problem  has  been  compounded  by  the 
tendency  of  some  banks  to  sacrifice  liquidity  to  meet 
or  maintain  the  required  capital  level.  In  addition, 
some  banks  have  sold  loans — which  is  a  recognized 
means  of  reducing  asset  size — but  have  included  in 
the  sale  a  commitment  to  repurchase  the  loans  in 
whole  or  in  part.  While  the  regulatory  agencies  might 
have  reservations  about  a  sale  of  high  quality  loans  if 
the  bank  reinvested  the  proceeds  in  lower  quality  or 
riskier  assets,  it  is  the  selling  bank's  retention  of  a 


commitment  to  repurchase  that  we  have  focused  on 
lately. 

One  of  the  most  publicized  examples  was  Citibank’s 
“sale”  of  participations  in  commercial  loans  to 
Chatsworth  Funding,  Inc.  In  this  transaction,  which 
Citibank  regarded  as  a  “sale”,  the  bank  gave 
Chatsworth  Funding  a  10  percent  credit  recourse  or 
guarantee.  In  other  words,  the  first  10  percent  of 
losses  would  be  absorbed  by  Citibank.  Citibank  re¬ 
ported  an  amount  equal  to  the  10  percent  recourse  on 
its  Call  Report  balance  sheet  as  a  liability  but  main¬ 
tained  that  under  generally  accepted  accounting  prin¬ 
ciples  no  similar  liability  should  be  recorded  on  its 
balance  sheet  for  financial  reporting  purposes.  The 
Comptroller’s  office  does  not  regard  the  transaction  as 
a  true  “sale”  because  of  the  10  percent  credit  re¬ 
course  feature,  and  therefore,  in  conformity  with  the 
Call  Report  instruction,  we  requested  Citibank  to  retain 
all  these  assets  on  its  Call  Report  balance  sheet  and  to 
report  the  transfer  as  a  borrowing  in  “other  borrowed 
money.”  The  bank  has  agreed  to  do  this,  and 
Citibank’s  capital  adequacy  and  its  compliance  with 
the  Comptroller’s  new  minimum  capital  regulation  will 
be  assessed  on  this  basis.  In  addition,  I  understand 
that  the  Federal  Reserve  Board  will  soon  consider 
whether  the  proceeds  of  transactions  of  this  kind  must 
be  treated  as  deposits  against  which  reserves  must 
be  kept. 

The  Comptroller’s  view  that  transactions  of  this  kind 
should  be  recorded  as  a  borrowing  is  supported  by 
the  first  ruling  I  discussed  this  morning,  12  C.F.R 
7.7000.  That  ruling  states  that  "the  amount  of  the 
obligations  covered  by  such  guaranty  or  endorsement 
should  be  reflected  as  a  liability  on  the  records  and  in 
the  reports  of  condition  of  the  bank.”  Moreover,  the 
Federal  Reserve  apparently  would  have  treated  the 
Chatsworth  transaction  the  same  way.  As  Federal 
Reserve  Vice  Chairman  Preston  Martin  said  in  pre¬ 
pared  testimony  on  May  2  before  the  Subcommittee 
on  Telecommunications,  Consumer  Protection  and 
Finance  of  the  House  Committee  on  Energy  and 
Commerce: 

With  the  exception  of  certain  mortgage  pool  trans¬ 
actions,  the  Federal  Reserve’s  position  and  that  of 
other  bank  regulators  has  been  that  loans  sold 
with  recourse  to  the  originator  or  its  affiliate  should 
be  classified  as  collaterized  borrowings  not  as 
asset  sales.  Otherwise,  such  loan  sales  could  be 
too  easily  used  to  keep  risk  off  balance  sheets  and 
thus  distort  capital  ratios 

The  Chatsworth  experience  reminds  us  that  a  discrep¬ 
ancy  exists  between  the  treatment  called  for  by  the 
relevant  Call  Report  instructions  for  with-recourse 
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sales  and  the  treatment  called  for  by  generally  ac¬ 
cepted  accounting  principles  as  set  forth  in  FAS  #77. 
An  interagency  review  of  the  Call  Report  instructions 
relating  to  the  sale  of  loans  and  receivables  is  now 
underway  In  the  meantime,  all  insured  banks  are 
expected  to  follow  the  existing  Call  Report  instruc¬ 
tions,  which  require  that  assets  sold  with  recourse  be 
retained  as  assets  on  the  Call  Report  balance  sheet 
and  the  transfer  recorded  as  a  borrowing,  not  as  a 
sale. 

The  Comptroller’s  office  is  now  studying  a  variation  on 
the  Citibank  approach.  Another  bank  has  asked 
whether  a  conditional  repurchase  obligation,  as  dis¬ 
tinguished  from  a  full  recourse  repurchase  obligation, 
would  permit  the  asset  transferred  to  be  taken  off  the 
bank's  books  during  the  term  of  the  participation. 
Specifically,  the  conditional  repurchase  obligation 
would  shift  the  risk  of  any  default  or  any  rescheduling 
exclusively  to  the  participating  bank  during  the  partic¬ 
ipation  period.  If  default  or  the  like  occurs,  the  selling 
bank  is  relieved  of  its  obligation  to  repurchase  the  loan 
and  is  required  only  to  pass  through  to  the  participant 
bank  its  pro  rata  share  if  the  selling  bank  is  first  paid 
by  the  obligor.  If  no  default  or  the  like  occurs,  the 
participation  would  be  terminated  on  the  repurchase 
date,  and  the  amount  of  the  participation  would  reap¬ 
pear  on  the  selling  bank’s  books. 

CARS 

Another  example  of  asset  sales  with  a  twist  occurred 
just  two  weeks  ago  in  the  two  new  CARS  issues.  CARS 
is  an  acronym  for  Certificates  for  Automobile  Receiv¬ 
ables,  and  in  this  transaction  registered  securities 
backed  by  a  pool  of  automobile  loans  were  for  the  first 
time  publicly  offered.  As  is  often  the  case  when  a  bank 
sells  assets,  the  transaction  had  to  be  scrutinized  to 
determine  what  recourse,  if  any,  the  purchasers  of  the 
loans  would  have  against  the  entity  that  “sold"  the 
loans.  Was  this  a  "true  sale"  or  a  sale  with  recourse? 
On  that  determination  rested  decisions  on  whether  the 
reserve  requirements  of  Regulation  D  would  be  im¬ 
posed  and  whether  the  loans  should  remain  on  the 
bank’s  books  as  assets  for  computing  capital  require¬ 
ments. 

There  were  two  CARS  securities  offerings,  both  of 
which  took  place  on  the  same  day,  May  15.  In  one 
transaction,  Salomon  Brothers  issued  $60  million  of 
securities  backed  by  loans  originated  by  Marine  Mid¬ 
land  Bank,  N  A  As  originally  conceived,  the  bank  was 
to  sell  the  loans  to  a  nonbank  subsidiary  of  its  parent 
holding  company,  which  would  resell  them  to  a  trust, 
y/hich  would  issue  the  securities  So  far,  so  good  But 
the  holding  company's  nonbank  subsidiary  was  to 
9sue  a  'mifed  guarantee,  under  which  it  would  be 


obligated,  among  other  things,  to  repurchase  any 
automobile  loans  in  default.  As  the  originator  and 
seller  of  the  loans,  the  bank  was  to  be  the  ultimate 
recipient  of  the  proceeds. 

The  manner  in  which  the  original  transaction  was 
proposed  raised  questions  at  the  Federal  Reserve 
Board  about  whether  and  how  Regulation  D's  reserve 
requirements  and  the  Fed’s  capital  adequacy  guide¬ 
lines  should  apply.  Not  willing  to  wait  for  the  Board's 
decision,  Marine  and  Salomon  Brothers  restructured 
the  transaction  so  that  the  bank  would  sell  the  loans 
directly  to  a  newly  formed  subsidiary  of  Salomon 
Brothers,  which  would  resell  them  to  the  trust,  which 
would  issue  the  securities.  And  that  is  the  way  this 
issue  of  $60  million  of  securities  went  to  market.  Now 
the  crucial  point,  for  reserve  and  capital  adequacy 
purposes,  is  how  the  "extra  comfort"  factor  was  sup¬ 
plied.  Instead  of  having  the  nonbanking  subsidiary  of 
the  holding  company  agree  to  repurchase  any  de¬ 
faulted  loans,  Marine’s  holding  company  took  out  an 
insurance  bond  for  $16  million  (10  percent  of  the 
issue)  from  National  Union  Fire  Insurance  Company  of 
Pittsburgh.  But  Marine's  holding  company  has  also 
agreed  to  indemnify  the  insurance  company.  As  for 
the  Federal  Reserve's  view  of  all  this,  we  understand 
the  Fed  staff  has  agreed  there  is  no  Regulation  D 
problem  but  has  not  yet  determined  how  the  capital 
adequacy  guidelines  should  be  applied. 

In  the  second  transaction  on  May  15,  First  Boston 
Corporation  took  to  market  a  CARS  issue  backed  by 
automobile  loans  originated  by  a  nonbank  subsidiary 
of  Valley  National  Corporation,  a  bank  holding  com¬ 
pany  in  Arizona.  The  nonbank  subsidiary  sold  the 
loans  to  a  trust,  and  the  holding  company  guaranteed 
up  to  7  percent  of  the  outstanding  balances.  The 
holding  company’s  guarantee  is,  in  turn,  backed  by  a 
standby  letter  of  credit  issued  by  Credit  Suisse.  Ap¬ 
parently,  there  is  no  reserve  problem  here  as  long  as 
the  proceeds  of  the  sale  don’t  reach  Valley  National’s 
banking  subsidiaries.  But  whether  the  Federal  Re¬ 
serve  will  feel  a  need  to  reassess  Valley  National's 
capital  adequacy  in  light  of  any  obligation  the  holding 
company  may  have  to  repay  Credit  Suisse  for 
amounts  paid  out  under  the  standby  letter  of  credit,  is 
a  question  I  can’t  answer. 

Attachments 

December  6,  1984 

Mr  Donald  S  Howard 
Executive  Vice  President 
Citibank,  N  A 
399  Park  Avenue 
New  York,  NY  10043 


Dear  Don: 

It  has  come  to  my  attention  that  Citibank  is  apparently 
misreporting  the  “sales”  of  loan  participations  to 
Chatsworth  Funding,  Inc.  (CFI)  on  its  Call  Report. 
According  to  materials  furnished  by  your  bank  to  the 
Subcommittee  on  Instructions  of  the  FFIEC  Reports 
Task  Force:  “Citibank  provides  CFI  with  10  percent 
limited  credit  recourse  on  the  participations.  For  reg¬ 
ulatory  reporting  purposes,  this  10  percent  credit 
recourse  guarantee  is  reported  on  the  call  report 
balance  sheet  as  a  liability.” 

The  Call  Report  Instructions  state  (pp.  A-32,  A-33): 

“General  Rule — A  transfer  of  loans  or  receivables 
is  to  be  reported  as  a  sale  by  the  transferring  bank 
.  .  .  only  if  the  transfer  satisfies  both  of  two  general 
conditions: 

(1)  the  terms  and  conditions  of  the  transfer  are 
such  that  the  loans  or  receivables  are  transferred 
without  recourse,  that  the  transferring  bank  retains 
no  risk  of  loss,  and  that  it  has  no  obligation  to  the 
party  to  whom  the  loan  or  receivable  is  transferred 
for  the  payment  of  principal  or  interest  (except 
in  instances  of  incomplete  documentation  or 
fraud)  resulting  (a)  from  default  of  the  original 
debtor,  (b)  from  changes  in  the  market  value  of  the 
loan  or  receivable  after  such  a  loan  or  receivable 
has  been  transferred,  or  (c)  from  any  other 
cause 

[The  second  condition  related  to  identity  of  terms 
for  the  transfer  and  those  for  the  original  instru¬ 
ments,  and  is  not  directly  relevant  here.] 

“If  either  one  of  these  general  conditions  is  not 
met,  then  the  transfer  must  be  reported  by  the 
transferring  bank  as  a  borrowing  (in  Schedule  RC, 
item  16,  “Other  borrowed  money”),  not  as  a  sale. 
Assets  that  are  subject  to  the  transfer  shall  be 
retained  on  the  transferring  bank's  balance  sheet 
and  be  reported  in  Schedule  RC  of  the  Report  of 
Condition  in  the  category  appropriate  to  those 
assets." 

I  am  requesting  that,  beginning  with  the  December  31 , 
1984  Call  Report,  Citibank  report  these  transactions  in 
conformity  with  the  Call  Report  instructions,  i.e.,  all 
assets  shall  be  retained  on  your  balance  sheet  and  the 
transfer  must  be  reported  as  a  borrowing  in  “Other 
borrowed  money,”  not  as  a  sale. 

I  am  aware  that  the  relevant  Call  Report  instructions  do 
not  conform  to  FAS  #77,  issued  in  December  1983. 
Therefore,  these  instructions  are  under  interagency 
review.  However,  no  decisions  have  been  made  in  this 
regard  Consequently,  the  Call  Report  instructions 


quoted  above  must  be  adhered  to  by  all  insured 
commercial  banks. 

I  appreciate  your  cooperation  in  this  matter 
Sincerely, 

Michael  Patriarca 

Deputy  Comptroller  for  Multinational  Banking 

February  5,  1985 

Mr.  Thomas  E.  Jones 
Senior  Vice  President 
and  Chief  Accounting  Officer 
Citicorp 

399  Park  Avenue 

New  York,  New  York  10043 

Dear  Tom: 

This  is  in  response  to  your  January  9  letter  concerning 
Citibank’s  Call  Report  treatment  of  “sales”  of  loan 
participations  to  Chatsworth  Funding  Inc.  There  ap¬ 
pears  to  be  no  disagreement  that  treatment  does  not 
conform  to  the  relevant  Call  Report  instructions  quoted 
in  my  December  6  letter.  Therefore  I  reiterate  that, 
beginning  with  the  December  31,  1984  Call  Report, 
Citibank  must  report  these  limited  recourse  transac¬ 
tions  in  conformity  with  the  Call  Report  instructions, 
i.e.,  all  the  assets  shall  be  retained  on  your  balance 
sheet  and  the  transfer  must  be  reported  as  a  borrow¬ 
ing  in  “Other  borrowed  money,”  not  as  a  sale. 

As  I  mentioned  in  my  December  6  letter,  due  to  the 
issuance  of  FAS  #77  in  December  1973,  an  interag¬ 
ency  review  of  the  Call  Report  instructions  relating  to 
the  sale  of  loans  and  receivables  is  underway.  How¬ 
ever,  no  decisions  have  yet  emerged  from  that  review 
In  the  meantime,  all  insured  banks  must  follow  the 
existing  interagency  Call  Report  instructions. 

I  would  like  to  comment  briefly  on  two  other  arguments 
you  advanced  in  your  letter.  First,  the  relevant  instruc¬ 
tions  on  sale  of  loans  and  receivables,  implemented 
with  the  March  1984  Call  Report,  represented  a  clari¬ 
fication  of  a  longstanding  interagency  policy  that 
“sales”  with  recourse  were  financing  transactions 
Please  see  pre-1984  instructions  on  the  treatment  of 
"participated  loans,”  "assets  purchased  under  resale 
agreement,”  and  "assets  purchased  under  bank's 
endorsement  or  guarantee  ” 

Second,  you  refer  to  our  Interpretive  Ruling  7  7000, 
which  deals  with  “Guaranty  or  endorsement  of  notes 
or  other  obligations  sold  by  the  bank  ”  If  the 
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Chatsworth  transactions  fall  into  this  framework,  the 
pre-1984  Call  Report  instructions  explicitly  cover  the 
appropriate  treatment,  under  "assets  purchased  un¬ 
der  bank's  endorsement  or  guarantee  "  That  treatment 
calls  for  such  transactions  to  be  considered  financing 
transactions,  not  sales. 


Again,  I  appreciate  your  cooperation  in  this  matter 

Sincerely, 

Michael  Patriarca 
Deputy  Comptroller  for 
Multinational  Banking 


Remarks  by  H.  Joe  Selby,  Acting  Comptroller  of  the  Currency,  before  the 
Conference  on  Deposit  Insurance  Reform,  Boston  University,  Boston,  Mass., 
June  7,  1985 


“A  Formula  for  Safety  and  Soundness” 


It  is  a  pleasure  to  be  here  this  afternoon  to  discuss  the 
need  to  reform  the  federal  deposit  insurance  system. 
This  is  surely  one  of  the  most  important  challenges 
that  Congress  and  the  financial  regulators  face  today 

I  do  not  believe,  however,  that  deposit  insurance 
reform  alone  will  accomplish  much.  If  the  federal 
government  is  to  continue  to  ensure  the  safety  and 
soundness  of  the  banking  system,  it  must  continue 
with  the  removal  of  anticompetitive  constraints  on  the 
industry  and  reorient  its  approach  to  supervision  In 
short,  if  I  had  been  masterminding  this  conference,  I 
would  have  entitled  it  “Ensuring  Confidence=the  sum 
of  deregulation,  deposit  insurance  reform,  and  super¬ 
visory  changes." 

The  Banking  Industry  Today 

In  this  country,  we  have  a  unique  method  of  ensuring 
a  safe  and  sound  banking  system.  Our  laws  and 
regulations  do  not,  for  the  most  part,  attempt  to 
prevent  banks  from  taking  risks.  Public  confidence  in 
our  banking  system  is  assured  through  our  federal 
deposit  insurance  system.  Safety  and  soundness  is 
achieved  through  supervision,  with  an  emphasis  on 
disclosure  and  the  integrity  of  financial  statements. 

This  structure  of  regulation,  insurance,  and  supervi¬ 
sion  has  remained  relatively  unchanged  for  decades. 
Yet  a  quick  look  at  the  banking  industry  clearly  shows 
that  it  has  changed  dramatically  and  will  continue  to 
do  so  To  ensure  that  our  current  system  of  maintain¬ 
ing  safety  and  soundness  remains  workable,  we  need 
to  modify  it  to  address  the  changes  occurring  in  the 
banking  system 

Consider  the  competitive  environment  now  faced  by 
banks  Competition  is  increasing  both  within  the  bank- 
ng  industry  and  from  nondepository  firms  Credit 
sards  loans  and  deposits  are  marketed  nationwide 
by  some  aggressive  banks  Sears  is  expanding  its 


financial  centers  to  reach  many  customers  that  banks 
traditionally  have  served.  Merrill  Lynch  is  targeting 
small  businesses  for  cash  management  accounts  and 
loans.  Realtors  are  originating  mortgages.  Grocery 
stores  and  gas  stations  are  installing  ATMs  and  charg¬ 
ing  the  bank  for  customer  use.  More  and  more  house¬ 
holds  are  opening  cash  management  accounts  with 
brokers  as  minimum  balance  requirements  are  low¬ 
ered.  In  fact,  there  is  no  longer  a  single  financial 
service  or  product  that  is  unique  to  banks — the  market 
has  developed  alternatives  to  all  of  them. 

Consumers  are  becoming  increasingly  sophisticated 
as  banks  and  nonbanks  vie  for  their  business.  More 
and  more,  they  are  concerned  about  product  quality — 
including  yield,  safety,  service,  and  convenience — 
and  less  about  whether  their  provider  is  a  bank. 

The  cost  structure  of  the  banking  industry  is  also 
changing.  As  competition  intensifies,  cost  control  be¬ 
comes  crucial.  With  the  deregulation  of  deposit  inter¬ 
est  rates,  savvy  customers  demanded  explicit  market 
interest  rates  and  banks’  cost  of  funds  increased. 
Moreover,  the  optimal  delivery  system  for  financial 
services  is  changing.  The  convenience  afforded  by 
brick-and-mortar  facilities  is  less  important  to  most 
customers  than  market  returns,  and  technological 
innovations  have  reduced  the  cost  of  performing  rou¬ 
tine  transactions.  These  developments  point  to  less 
brick-and-mortar  and  more  electronic  delivery  of  prod¬ 
ucts.  While  this  will  reduce  costs  in  the  long  run,  many 
banks  face  short-run  cost  pressures  as  they  attempt  to 
make  the  transition. 

Another  factor  changing  the  nature  of  banking  is  the 
economic  environment.  This  decade  began  with  un¬ 
precedented  interest  rate  volatility  which  created  new 
concerns  for  banks  about  interest  rate  risk  Then  came 
a  prolonged  economic  downturn,  particularly  severe 
in  certain  sectors,  and  the  deceleration  of  inflation 


These  have  had  a  major  impact  on  asset  quality 
throughout  the  banking  industry.  Sectors  of  the  econ¬ 
omy  that  expanded  in  anticipation  of  continuing  high 
inflation  were  particularly  harmed,  and  remain  weak. 
Even  though  most  economic  sectors  are  well  into  a 
recovery,  the  banking  industry  is  still  coping  with 
record  numbers  of  problem  loans.  Earnings  are  de¬ 
pressed  and  bank  failures  are  occurring  with  increas¬ 
ing  frequency. 

To  say  the  least,  banking  is  a  more  challenging 
business  than  it  used  to  be.  Increased  competition, 
new  technology,  higher  costs,  and  lower  loan  quality 
have  drastically  changed  the  nature  of  banking. 
Banks,  of  course,  are  not  unique  in  the  change  they 
are  undergoing.  All  business  enterprises  are  affected, 
to  one  degree  or  another,  by  changes  in  their  environ¬ 
ment — be  it  new  competiton,  new  technology,  chang¬ 
ing  customer  demands,  or  economic  changes.  The 
successful  enterprise  is  the  one  that  anticipates  and 
adapts  to  these  changes. 

However,  banking,  unlike  other  industries,  has  a  lim¬ 
ited  ability  to  adapt.  Statutory  product  and  geographic 
restrictions  prevent  banks  from  freely  restructuring 
their  enterprises  as  the  environment  changes.  Al¬ 
though  many  in  the  industry,  particularly  those  with 
large  legal  budgets,  continue  to  find  ways  to  adjust  in 
spite  of  these  laws,  the  majority  of  banks  still  face  real 
barriers  to  making  the  necessary  adjustments  in  their 
operations. 

The  Federal  Response 

The  federal  government  must  do  its  part  to  ensure  the 
continued  safety  and  soundness  of  the  banking  indus¬ 
try  in  the  face  of  these  developments.  This  means 
providing  banks  the  flexibility  to  adapt  to  their  chang¬ 
ing  marketplace,  while  at  the  same  time  imposing  on 
them  increased  accountability  for  their  decisions. 

Expansion  of  bank  powers  would  enhance  the  ability 
of  banks  to  respond  to  the  changing  needs  of  their 
marketplace.  If  banks  could  offer  a  broad  range  of 
financial  services  without  geographic  restriction,  they 
could  more  freely  and  effectively  adjust  their  delivery 
systems  and  product  offerings  in  response  to  advanc¬ 
ing  technology  and  changes  in  customer  demands. 
Banks  would  be  able  to  offer  the  convenience  of 
one-stop  financial  shopping,  innovative  products  such 
as  asset  management  accounts  that  combine  finan¬ 
cial  services,  and  many  other  services  that  are  pres¬ 
ently  off-limits  to  them. 

Expansion  of  product  and  geographic  powers  would 
have  the  additional  benefit  of  allowing  banks  to  diver¬ 
sify  their  activities  so  that  they  become  less  vulnerable 


to  local  economic  conditions  Expanding  their  geo¬ 
graphic  reach  as  well  as  finding  new,  alternative 
sources  of  income  would  greatly  increase  the  ability  of 
banks  to  weather  economic  ups  and  downs 

The  second  step  toward  ensuring  confidence  in  the 
banking  system  is  the  one  that  was  recognized  in 
setting  the  theme  for  this  conference.  The  deposit 
insurance  system  should  be  restructured  so  that 
banks  cannot  take  on  risks  without  accepting  respon¬ 
sibility  for  the  consequences,  whether  good  or  bad. 

Clearly,  the  deposit  insurance  system  must  instill  in 
depositors  a  belief  that  their  money  is  safe  The  federal 
deposit  insurance  system  has  served  this  purpose 
successfully  for  decades. 

At  the  same  time,  however,  a  deposit  insurance  sys¬ 
tem  that  makes  all  depositors  whole  in  every  bank 
failure  allows  depositors  to  ignore  the  condition  of  the 
bank.  It  also  permits  banks  to  take  on  increased  risks 
with  little  fear  of  the  consequences. 

It  is  important  that  depositors  accept  some  responsi¬ 
bility  for  evaluating  their  investments.  Leaving  large 
depositors  at  risk  will  generate  marketplace  pressure 
for  prudent  action  on  the  part  of  individual  banks. 

What  is  also  needed  is  some  form  of  risk-based 
pricing  for  federal  deposit  insurance.  That  is,  the  level 
of  risk  in  a  given  institution  should  be  reflected  in  the 
size  of  its  insurance  premium.  Such  a  system  would 
create  stronger  incentives  for  banks  to  make  prudent 
decisions  about  their  loans  and  deposits. 

The  third  and  last  step  to  ensuring  the  safety  and 
soundness  of  the  system  and  public  confidence  in  that 
system  concerns  the  actions  of  the  supervisors.  Our 
approach  to  bank  supervision  must  also  adapt  to  the 
changing  environment. 

The  nature  of  the  risk  in  the  banking  system  is  chang¬ 
ing.  The  environment  is  clearly  riskier.  However,  if 
banks  are  allowed  greater  decisionmaking,  many  will 
diversify  and  become  less  risky.  Others  may  seek 
higher  returns  and  become  even  riskier 

We  believe  that  as  bank  supervisors,  we  cannot  and 
should  not  seek  to  eliminate  risk.  Rather,  we  should 
emphasize  the  ability  of  the  banks  themselves  to 
manage  risk.  When  increased  risks  are  taken,  safe¬ 
guards  against  those  risks  must  be  imposed 

At  the  OCC,  we  are  moving  forward  on  several  fronts 
to  accomplish  this  objective  More  emphasis  is  being 
placed  on  the  adequacy  of  capital  and  the  effective¬ 
ness  of  a  bank’s  own  system  of  internal  controls 
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Management  will  also  be  held  accountable  to  the 
marketplace  through  increased  disclosure  In  short, 
institutions  are  gaining  more  autonomy  in 
decisionmaking  but  at  the  same  time,  increased 
responsibility  for  the  consequences  of  those  deci- 

The  increased  potential  for  risk  in  the  banking  system 
and  in  individual  banks  requires  a  higher  level  of 
capital.  The  OCC's  new  regulation  requires  all  national 
banks  to  have  a  ratio  of  primary  capital  to  total  assets 
of  at  least  5  5  percent  The  new  ratio  applies  to 
well-managed  banks  with  no  material  weaknesses. 
Higher  ratios  will  be  established  where  circumstances 
warrant  them. 

We  are  also  working  on  a  risk-based  approach  to 
capital  adequacy  that  would  relate  required  capital 
levels  to  the  total  risk  in  a  bank,  including  off-balance 
sheet  risk  and  liquidity.  Already  we  are  seeing  some 
banks  sacrifice  liquidity  to  meet  or  maintain  the  new 
capital  ratios.  These  institutions  sell  high  quality  assets 
such  as  Treasury  securities  that  offer  relatively  low 
rates  of  return,  in  order  to  invest  in  riskier  and  less 
liquid  commercial  loans  and  other  assets. 

The  OCC  is  considering  requiring  banks  to  disclose 
additional  information  to  their  shareholders  and  de¬ 
positors  Such  information  could  include  information 
on  a  bank's  financial  performance,  loan  concentra¬ 
tions,  and  financial  strategies.  A  bank  that  knows  it  will 
have  to  make  such  disclosures  will  probably  be  more 
cautious  about  its  actions.  At  the  same  time,  increased 
public  disclosure  will  enhance  the  credibility  of  bank 
financial  statements  and  reduce  the  probability  that 
the  market  will  overreact  to  rumors  or  incomplete 
information. 

Disclosure  is  particularly  important  as  a  complemen¬ 
tary  action  to  deposit  insurance  reform.  If  larger  de¬ 


positors  are  left  at  risk,  they  will  have  a  greater 
incentive  to  evaluate  the  level  of  risk  in  individual 
banks.  Disclosure  of  financial  information  is  then  nec¬ 
essary  to  enable  the  depositors  to  make  this  evalua¬ 
tion. 

We  will  be  requesting  public  comment  on  a  proposal 
that  would  require  all  national  banks  to  provide  peri¬ 
odic  disclosure  reports.  They  would  have  to  notify 
depositors  and  security  holders  that  these  reports  are 
available  and  provide  free  copies  upon  request. 
These  reports  would  contain  narrative  information 
about  the  bank,  including  its  results  of  operations  and 
financial  condition. 

Banks  may  also  have  to  disclose  the  existence  of  any 
outstanding  supervisory  action.  In  addition,  the  re¬ 
ports  may  contain  financial  statements  for  multiple 
reporting  periods  to  make  it  easier  for  the  general 
public  to  compare  changes  in  financial  operations. 

Conclusion 

Ultimately,  of  course,  the  safety  and  soundness  of  our 
banking  system  rests  with  individual  bank  managers. 
They  are  the  ones  who  decide  the  long  term  health  of, 
and  public  confidence  in,  their  industry. 

At  the  same  time,  there  are  three  actions — not  one — 
that  the  federal  government  can  take  to  assist  banks  in 
meeting  that  responsibility.  We  need  to  get  on  with 
deregulation  so  that  banks  are  free  to  provide  the 
services  the  marketplace  demands.  We  need  to  re¬ 
form  the  deposit  insurance  system  so  that  it  encour¬ 
ages  public  confidence  and  at  the  same  time  furthers 
market  discipline.  And  we  need  to  reorient  our  super¬ 
visory  process  so  that  our  emphasis  is  to  make  banks 
accountable  for  the  actions  that  they  take.  We  have 
made  some  progress  on  all  three  fronts.  We  must 
make  sure  that  progress  continues. 


Remarks  by  Michael  A.  Mancusi,  Senior  Deputy  Comptroller  for  National 
Operations,  before  the  OCC  Conference  on  The  Changing  Shape  of  Retail 
Banking:  Responding  to  Customer  Needs,  Washington,  D.C.,  June  27,  1985 

Responses  to  Customer  Needs:  A  Regulator’s  Perspective” 


On  behalf  of  the  Office  of  the  Comptroller  of  the 
>  jrrency  I  want  to  welcome  you  to  this  conference 
and  /vhat  we  hope  will  be  a  useful  discussion  about 
the  changing  shape  of  retail  banking  The  topic  of  this 
conference  touches  both  our  professional  and  our 
personal  ivec  /ve  are  all  bank  customers 


The  banking  system  today  is  undergoing  considerable 
change  and  banks  and  bank  customers  are  feeling  the 
effects  This  morning,  I  want  to  take  a  look  at  the 
changing  environment  and  how  it  affects  bank  custom¬ 
ers  Then  I  will  talk  about  what  we  as  regulators  are 
doing  to  carry  out  our  responsibilities  in  this  environment 


What’s  Happening  in  the  Banking 
Environment? 

Those  who  are  not  involved  in  the  day-to-day  activities 
of  banks  may  not  fully  realize  the  fundamental 
changes  that  have  occurred  in  the  banking  environ¬ 
ment.  And  it’s  not  until  you  begin  to  add  all  those 
changes  together  that  you  get  some  sense  of  exactly 
how  difficult  it  has  been  for  banks  and  their  customers 
to  adapt  to  the  new  environment. 

First  of  all,  banks,  having  adapted  to  an  economy 
characterized  by  inflation  and  volatile  interest  rates, 
must  now  adjust  to  an  economy  characterized  by 
disinflation.  Banks  that  made  decisions  based  on  the 
expectation  of  continued  inflation  and  high  interest 
rates  were  hurt  when  both  began  to  come  down.  The 
economic  environment  has  been  complicated  even 
further  by  slowdowns  in  the  energy,  agriculture,  and 
real  estate  sectors. 

Second,  new  competitors  have  entered  the  financial 
services  industry.  Soaring  interest  rates  helped  gen¬ 
erate  new  competition  for  banks  in  the  form  of  money 
market  funds.  Changes  in  technology  also  made  it 
possible  to  combine  financial  services  in  new  ways  to 
meet  consumers'  needs.  And,  new  competitors  such 
as  Sears  and  Merrill  Lynch  are  not  saddled  with  the 
high  overhead  costs  of  traditional  branch  banking 
networks. 

Third,  Congress  and  the  banking  regulators  have 
changed  some  regulations  to  permit  banks  to  com¬ 
pete  more  effectively  with  their  new  competitors.  More 
specifically,  interest  rates  paid  on  insured  deposits 
have  been  deregulated,  but  banks  still  are  limited  in 
their  ability  to  offer  new  products  and  services.  In 
order  to  compete  effectively,  banks  have  had  to  find 
ways  to  reduce  their  costs  and  increase  fees  so  they 
can  pay  market  rates  of  interest  to  attract  depositors. 

Impact  on  Bank  Customers 

The  OCC  has  tried  to  identify  the  full  impact  of  these 
environmental  changes  by  seeking  out  customer  rep¬ 
resentatives  and  listening  to  their  views.  We  have  an 
ongoing  program  to  meet  with  many  national  organi¬ 
zations  representing  customers.  During  1983  and 
1984,  we  also  met  with  customer  groups  in  New 
Orleans,  Houston,  Chicago,  Minneapolis,  and  San 
Diego.  This  year,  we  have  met  with  groups  from  three 
of  the  Office’s  multi-state  districts  in  their  headquar¬ 
ters’  cities  of  New  York,  Kansas  City  and  Atlanta.  The 
people  at  these  meetings  came  from  neighborhood 
reinvestment  groups,  chambers  of  commerce,  small 
business  groups,  consumer  groups,  community  de¬ 
velopment  corporations,  and  local  associations  of 


retired  people.  Much  of  the  subject  matter  for  today's 
conference  grew  out  of  comments  made  at  those 
meetings. 

Customers  say  they  see  changes  at  work  in  reshaping 
the  delivery  of  bank  services  in  their  neighborhoods. 
They  see  fewer  branches  and  greater  use  of  technol¬ 
ogy.  In  some  cases,  the  benefits  are  clear  However, 
in  order  to  minimize  disruption  while  these  changes 
evolve,  customers  want  continuing  communication 
between  banks  and  community  leaders  on  bank  poli¬ 
cies  and  plans. 

Bank  customers  generally  understand  that  since  inter¬ 
est  rates  paid  on  deposits  have  increased,  the  costs  of 
maintaining  deposits  have  gone  up.  Nevertheless, 
increasing  fees  and  service  charges  are  a  common 
topic  of  discussion  among  customer  groups.  Custom¬ 
ers  believe  that  banks  should  completely  disclose 
fees  and  charges  and  that  as  they  plan  for  the  future 
should  consider  the  banking  needs  of  people  with 
limited  financial  resources. 

Bank  customers  are  uncertain  about  the  changing 
roles  of  banks  in  their  local  communities  as  they  begin 
to  compete  with  other  financial  service  providers  and 
expand  regionally  and  nationally.  Customers  see  a 
continuing  need  for  banks  that  are  expert  at  handling 
small  business  needs  and  that  provide  leadership  in 
community  investment. 

From  our  standpoint,  there  can  be  no  doubt  about  the 
continued  importance  of  good  communication  be¬ 
tween  local  financial  institutions  and  the  leadership  of 
consumer  groups,  small  business,  and  local  commu¬ 
nities  themselves.  Today’s  conference  is  part  of  that 
process. 

The  conference  deals  with  the  effects  of  change  on 
bank  customers  and  the  opportunities  already  seized 
by  many  banks  to  make  changes  in  ways  that  serve 
customers  better.  The  presenters  at  today’s  work¬ 
shops  do  not  pretend  to  have  the  best  or  only  re¬ 
sponses.  But  they  can  give  you  the  benefit  of  their 
experience. 

Role  of  the  Regulators 

As  all  of  these  changes  continue  to  gather  speed,  it 
seems  to  me  that  regulators  are  required  to  take  a 
number  of  actions.  One  action,  obviously,  is  to  devote 
resources  to  those  factors  that  pose  the  greatest  risk 
to  the  national  banking  system  and  to  areas  otherwise 
causing  the  greatest  concern 

For  this  Office,  those  concerns  include  ensuring  the 
safety  and  soundness  of  the  banking  system  and  a 
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high  level  of  compliance  with  the  law  In  this  regard, 
we  are  focusing  particular  attention  on  bank  manage¬ 
ment's  ability  and  commitment  to  ensure  performance 
that  is  both  prudent  and  in  compliance  with  banking 
laws 

At  the  same  time,  however,  we  recognize  that  a  bank's 
success  over  the  long  term  depends  on  its  respon¬ 
siveness  to  its  customers.  As  regulators,  we  need  to 
understand  customer  needs.  We  also  have  a  respon¬ 
sibility  to  make  sure  that  the  banks  are  aware  of 
customer  needs  and  are  able  to  respond  effectively. 

Over  the  long  term,  we  plan  to  continue  our  program  of 
soliciting  and  listening  to  bank  customer  concerns. 
More  immediately,  we  plan  to  take  three  actions. 

First,  we  plan  to  increase  public  disclosure  of  informa¬ 
tion  about  individual  banks.  This  summer  we  will 
propose  a  regulation  to  require  all  national  banks  to 
make  periodic  public  reports  on  their  performance. 
Under  the  regulation,  banks  would  notify  depositors 
and  security  holders  that  the  reports  are  available  free 
upon  request.  In  addition  to  financial  information, 
disclosures  will  include  information  on  service 
charges,  funds  availability,  community  investment  and 
other  customer  concerns. 

Second,  the  OCC  will  encourage  banks  to  develop 
basic  banking  services  for  low-income  customers. 
Many  national  banks  have  already  developed  such 
services  on  their  own,  and  we  encourage  others  to  join 
them. 

A  basic  banking  program  could  include  a  basic  trans¬ 
action  account  with  reasonable  overdraft  charges  and 
related  service  fees.  It  might  also  include  prompt  and 
free  check  cashing  for  government  checks  and  the 
minimum  necessary  delayed  funds  availability  poli¬ 


cies.  Finally,  it  could  allow  the  customers  easy  access 
to  bank  employees  for  advice  and  other  help 

Each  bank  needs  to  design  its  basic  banking  program 
to  respond  to  its  particular  customer  base  and  com¬ 
munity.  The  OCC  does  not  believe  every  bank  should 
necessarily  serve  the  broad  consumer  market  without 
regard  to  its  capabilities  or  goals.  Some  banks,  for 
example,  may  provide  considerable  benefits  to  their 
communities  by  focusing  on  the  needs  of  small  busi¬ 
ness. 

Third,  we  will  encourage  and  assist  banks  in  strength¬ 
ening  community  relationships  and  investment.  We 
encourage  every  national  bank  to  review,  at  least 
annually,  its  relationship  with  local  consumer,  commu¬ 
nity  and  small  business  groups  to  determine  if  their 
efforts  can  benefit  from  increased  bank  involvement. 

We  particularly  encourage  banks  and  community 
leaders  to  review  the  OCC’s  national  bank  Community 
Development  Corporation  (CDC)  program.  Bank  CDC 
subsidiaries  can  undertake  a  broad  range  of  projects 
in  small  business  or  residential  development  as  long 
as  the  projects  primarily  serve  a  public  purpose. 
Under  these  guidelines,  banks  also  can  make  direct 
investments  in  already  established  development  cor¬ 
porations. 

Conclusions 

Certainly  one  of  the  OCC’s  most  important  roles  is  to 
act  as  a  catalyst  to  encourage  communication  be¬ 
tween  banks  and  customers.  Today’s  meeting  pro¬ 
vides  a  forum  for  all  of  us  to  discuss  our  ideas  and 
needs.  We  appreciate  the  time  that  you  are  taking  to 
help  in  this  process.  Your  concerns  and  your  practical 
suggestions  for  change  are  important  as  all  of  us  deal 
with  the  changing  financial  services  environment 


Statement  by  H.  Joe  Selby,  Acting  Comptroller  of  the  Currency,  before  the 
House  Subcommittee  on  General  Oversight  and  Investigations  of  the 
Committee  on  Banking,  Finance  and  Urban  Affairs,  Washington,  D.C., 

July  16,  1985 


Mr  Chairman,  members  of  the  Subcommittee,  I  ap¬ 
preciate  the  opportunity  to  comment  on  the  use  of 
brokered  deposits  by  national  banks  and  the  appro¬ 
priate  way  to  address  the  problems  that  brokered 
deposits  pose  to  the  federal  deposit  insurance  system 
and  fo  fhe  national  banking  system  These  views  are 
my  own  and  not  necessarily  those  of  the  Admimstra- 


Deposit  brokering  performs  a  valuable  economic 
function  for  depositors  and  financial  institutions.  How¬ 
ever,  brokered  deposits  also  raise  certain  supervisory 
concerns  as  well  as  questions  about  the  incentives 
currently  built  into  our  federal  deposit  insurance  sys¬ 
tem  This  Office  is  taking  steps  to  alleviate  the  super¬ 
visory  problems  presented  by  deposit  brokering  In 
addition,  we  have  three  recommendations  to  address 


the  problems  that  brokered  deposits  pose  to  the 
federal  desposit  insurance  system 

The  Use  of  Brokered  Deposits 

Deposit  brokerage  provides  important  benefits  to  sav¬ 
ers,  depository  institutions,  and  the  economy  as  a 
whole.  Consumers  can  buy  certificates  of  deposit 
(CDs)  issued  by  banks  or  thrift  institutions  anywhere  in 
the  country  through  a  deposit  broker.  Therefore, 
through  deposit  brokers,  individual  savers  can  conve¬ 
niently  shop  for  the  interest  rate,  denomination,  and 
maturity  that  they  want.  Moreover,  many  deposit  bro¬ 
kers  provide  an  additional  source  of  liquidity  by  mak¬ 
ing  a  secondary  market  in  CDs.  In  these  cases,  small 
savers  can  sell  their  CDs  back  to  their  brokers  without 
paying  early  withdrawal  penalties,  while  banks  con¬ 
tinue  to  have  the  use  of  long-term  funds.  It  is  a 
situation  in  which  both  the  consumer  and  depository 
institution  win. 

Deposit  brokering  can  be  an  efficient  means  for  banks 
and  thrift  institutions  to  attract  deposits.  Brokered 
deposits  represent  an  inexpensive  means  to  attract 
deposits.  For  most  institutions,  deposit  brokerage  pro¬ 
vides  more  flexibility  in  matching  assets  and  liabilities 
than  is  possible  with  funds  acquired  through  a  branch 
system.  It  makes  it  easier  for  institutions  to  acquire 
long-term  deposits  and  gives  small  institutions  access 
to  regional  and  national  markets.  Finally,  deposit  bro¬ 
kerage  facilitates  the  flow  of  funds  from  communities 
that  have  a  capital  surplus  to  other  markets  where 
funds  are  scarce. 

Brokered  Deposits  in  National  Banks 

The  use  of  brokered  deposits  within  the  national 
banking  system  is  far  from  pervasive.  As  of  March  31 , 
1985,  national  banks  held  over  $1.1  trillion  dollars  in 
deposits.  Less  than  IV2  percent  of  all  deposits,  or 
$16.2  billion,  were  reported  to  have  been  placed  by 
brokers.  Of  those  brokered  funds,  two-thirds  were 
large,  uninsured  CDs  placed  by  established  brokers 
for  institutional  investors  (“wholesale  brokered  depos¬ 
its').  Thus  “retail  brokered  deposits"— those  that  are 
fully  insured  by  the  FDIC— amounted  to  less  than  V2  of 
1  percent  of  the  total  deposits  in  national  banks. 

Furthermore,  of  the  4,925  national  banks,  only  270 
banks,  or  6  percent,  reported  any  brokered  deposits 
in  the  March  31,  1985  Call  Report.  Of  those  national 
banks  reporting  brokered  funds,  183,  or  two-thirds, 
had  brokered  deposits  amounting  to  less  than  5 
percent  of  total  deposits.  Close  to  90  percent  had 
brokered  deposits  amounting  to  less  than  10  percent 
of  total  deposits.  These  figures  include  wholesale 
brokered  deposits,  which  amount  to  two-thirds  of  all 
brokered  deposits. 


The  vast  majority  of  the  national  banks  with  brokered 
deposits  are  sound,  well-run  institutions  Of  the  na¬ 
tional  banks  currently  on  our  problem  bank  list,  15 
percent  have  brokered  deposits  National  banks  on 
the  problem  bank  list  that  are  using  brokered  deposits 
are  receiving  close  supervision  and  monitoring.  Where 
appropriate,  we  have  restricted,  barred,  or  otherwise 
curtailed  their  use  of  brokered  funds. 

Problems  Raised  By  Brokered  Deposits 

While  the  benefits  of  deposit  brokering  are  substantial, 
there  are  clearly  legitimate  concerns  regarding  the 
placement  by  brokers  of  large  deposits  into  fully 
insured  accounts  at  several  banks.  First,  this  activity 
can  hasten  the  deterioration  of  a  distressed  or  poorly 
managed  institution.  Second,  it  minimizes  market  dis¬ 
cipline  while  increasing  the  exposure  of  the  insurance 
funds. 

Supervisory  Concerns 

The  ability  of  a  bank  to  obtain  insured  funds  quickly 
can,  in  some  cases,  present  serious  supervisory  prob¬ 
lems.  For  example,  when  a  bank  experiencing  liquidity 
problems  can  turn  to  brokered  funds  rather  than 
borrow  from  its  Federal  Reserve  Bank,  supervisory 
detection  of  problems  is  hampered  Moreover,  the  use 
of  brokered  funds  can  enable  a  bank  to  undergo 
sudden,  rapid  growth.  Whether  this  is  a  problem,  of 
course,  depends  not  on  the  fact  that  the  funds  came 
from  deposit  brokers  but  on  how  the  funds  are  put  to 
use.  If  a  bank  is  imprudently  managed,  sudden  growth 
may  reflect  increased  risk.  In  short,  one  negative  effect 
of  brokered  funds  is  to  enable  small  problem  banks  to 
quickly  become  larger  problem  banks. 

Although  these  supervisory  problems  are  not  insignif¬ 
icant,  the  Office  has  adequate  authority  to  deal  with 
them.  First,  we  routinely  look  at  the  use  of  brokered 
deposits  as  part  of  our  normal  bank  examinations 
Banks  are  also  subject  to  minimum  capital  standards 
that  limit  the  ability  of  a  bank  to  undergo  rapid  growth, 
thereby  indirectly  restricting  the  imprudent  use  of 
brokered  deposits. 

In  cooperation  with  the  other  banking  agencies,  we 
recently  added  new  reporting  requirements  to  the 
quarterly  Call  Report.  Starting  in  1983,  banks  have 
been  required  to  report  brokered  deposits  as  a  sep¬ 
arate  item  Beginning  with  the  March  31.  1984  report, 
banks  began  breaking  out  retail  brokered  deposits 
We  use  this  information  to  monitor  brokered  deposit 
activity  in  the  system  as  a  whole  and  in  individual 
banks. 

In  addition,  we  have  procedures  in  place  to  make  sure 
that  brokered  deposits  are  not  used  to  turn  small 
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problem  banks  into  big  problem  banks  overnight 
More  specifically,  this  Office  has  been  exercising  a 
wide  range  of  restrictions  and  limitations  on  brokered 
deposits  that  are  applied  on  a  case-by-case  basis. 
They  range  from  a  simple  requirement  to  report  the 
use  of  brokered  deposits  to  a  total  prohibition  on 
brokered  deposit  use  The  severity  of  the  restriction 
depends  on  the  type  and  magnitude  of  problems  in 
individual  banks  We  are  including  one  or  more  of 
these  limitations  in  enforcement  agreements  with 
problem  banks  where  brokered  funds  are  now  a 
problem  or  where  we  believe  that  use  of  brokered 
funds  may  exacerbate  existing  problems. 

These  procedures  have  been  quite  effective  in  most 
cases.  Of  the  14  national  banks  that  had  failed  in  1985 
as  of  June  30,  only  three  had  reported  using  brokered 
deposits  In  1 984,  two  of  these  banks  were  directed  by 
this  Office  to  eliminate  their  use  of  insured  brokered 
deposits  As  a  result,  insured  brokered  deposits  at 
one  bank  fell  from  1 1  percent  of  deposits  in  the  third 
quarter  of  1984  to  zero  by  year-end  1984.  At  the 
second  bank,  insured  brokered  deposits  fell  from  28 
percent  to  13  percent  over  the  same  time  period  The 
third  bank  was  directed  in  early  1985  to  cease  its  use 
of  brokered  deposits.  By  the  time  of  insolvency  in  June 
1985,  its  brokered  deposits  had  fallen  from  3  percent 
of  deposits  to  2  percent  of  deposits. 


FDIC  Liability  and  Market  Discipline 

The  supervisory  issues  raised  by  deposit  brokering 
are  not  unique  and  can  be  dealt  with  by  the  agencies 
under  their  existing  regulatory  authority.  However,  the 
increased  use  of  brokered  funds  to  provide  full  insur¬ 
ance  coverage  for  large  deposits  raises  two  other 
problems. 

First,  the  exposure  of  the  federal  deposit  insurance 
fund  is  increased  This  is  particularly  true  when  these 
fully  insured  brokered  funds  flow  to  institutions  in  a 
weakened  financial  condition  that  are  paying  higher 
interest  rates 

Second,  when  large  depositors  can  obtain  full  insur¬ 
ance  coverage  through  deposit  brokerage,  the  banks 
issuing  the  CDs  are  not  subjected  to  the  market 
discipline  that  might  otherwise  be  provided  by  such 
large  depositors  When  depositors  can  place  funds 
with  institutions  solely  on  the  basis  of  yield  without 
regard  to  the  riskiness  of  the  institutions,  bank  man¬ 
agers  escape  the  scrutiny  of  the  marketplace.  This 
puts  an  increased  burden  on  the  regulators  to  limit 
risk-taking  by  banks  and  hinders  the  achievement  of 
ar  important  public  policy  goal  increased  market 


Alternative  Solutions 

Many  proposals  have  been  put  forth  to  address  the 
problems  raised  by  the  brokerage  of  insured  retail 
deposits.  The  approach  of  most  of  them  is  to  place 
various  limitations  on  institutions'  use  of  brokered 
funds.  In  our  view,  this  approach  only  addresses  a 
symptom,  while  ignoring  the  more  fundamental  cause 
of  the  problem:  the  structure  of  our  deposit  insurance 
system. 

As  I  stated  earlier,  this  Office  currently  has  the  ability  to 
deal  with  any  abuses  or  risks  arising  from  problem 
banks’  use  of  brokered  deposits.  However,  we  do  feel 
that  reforms  are  needed  to  deal  with  the  reduced 
market  discipline  and  concomitant  heightened  expo¬ 
sure  of  the  insurance  funds  that  are  brought  about  by 
large  depositors  splitting  their  funds  into  fully  insured 
increments.  We  recommend  three  steps  to  enhance 
market  discipline  of  banks  and  reduce  the  occurrence 
of  deposit  brokering  that  is  motivated  solely  by  the 
desire  to  obtain  full  deposit  insurance  on  large  depos¬ 
its. 

First,  we  propose  limiting  the  insurance  coverage  of  a 
depositor  on  funds  placed  through  any  single  broker 
to  $100,000  That  would  preserve  the  benefits  of 
deposit  brokerage  to  small  savers  while  making  it 
impossible  for  large  and  presumably  more  sophisti¬ 
cated  investors  to  use  brokers  to  split  their  funds  into 
insured  lots.  It  would  also  allow  depository  institutions 
to  continue  to  use  brokers  to  gather  small  retail  de¬ 
posits. 

Second,  Congress  should  enact  much-needed  reform 
of  the  deposit  insurance  system  itself.  There  are  a 
number  of  possibilities  that  could  be  considered.  The 
FDIC  and  the  FHLBB  might  be  empowered  to  develop 
a  mechanism  to  make  certain  that  uninsured  deposi¬ 
tors  experience  some  degree  of  loss  in  government- 
assisted  mergers.  The  FDIC  and  the  FHLBB  should  be 
authorized  to  develop  a  risk-related  premium  structure 
for  depository  institutions.  Such  an  action  would  re¬ 
duce  the  incentive  for  depository  institutions  to  en¬ 
gage  in  risky  or  unsound  business  practices.  Both 
these  changes  would  help  ensure  the  long-term  via¬ 
bility  of  the  deposit  insurance  system. 

Finally,  this  Office  supports  increased  public  disclo¬ 
sure  of,  and  common  standards  for  disclosing,  infor¬ 
mation  on  the  financial  condition  of  banks  and  thrift 
institutions.  We  are  currently  preparing  a  proposed 
rule  that  will  require  such  increased  disclosure 
Greater  disclosure  would  permit  depositors  to  better 
assess  the  risk  involved  in  depositing  funds  in  a  given 
bank  or  thrift  Until  depositors  have  enough  informa¬ 
tion  to  differentiate  between  well-run  and  poorly  man- 


aged  institutions,  we  cannot  expect  market  discipline 
to  help  solve  this  problem. 

Together,  these  changes  would  enlist  the  discipline  of 
large  depositors  to  supplement  that  provided  by  the 
regulators.  Depositors  would  still  be  able  to  use  de¬ 
posit  brokers  to  diversify  their  risk.  Small  depositors 
would  not  be  affected  by  these  changes,  and  could 


still  obtain  insured  deposits  either  directly  or  through  a 
broker.  Finally,  these  changes  would  mean  that  those 
who  reap  the  rewards  of  high  interest  rates  would  also 
bear  the  risks,  instead  of  having  the  risk  of  failure 
shifted  to  the  insurance  fund  The  result  would  be  that 
market  discipline  would  play  a  more  fundamental  role 
in  assuring  the  safety  and  soundness  of  the  banking 
system 
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INVEST  Securities  Brokerage  Program 

June  4,  1985 

Mr.  Thomas  A.  Russo 
Cadwalader,  Wickersham  &  Taft 
One  Wall  Street 
New  York,  New  York  10005 

Dear  Mr.  Russo: 

This  responds  to  your  request  on  behalf  of  ISFA 
Corporation  (ISFA),  for  the  views  of  this  Office  on  a 
proposal  to  make  the  INVEST  securities  brokerage 
program  it  sponsors  available  on  the  premises  of 
national  banks.  The  summary  set  forth  below  is  based 
upon  your  letters  of  January  30  and  June  6  and 
November  8,  1984,  and  the  memoranda  attached 
thereto. 

ISFA  is  the  wholly  owned  subsidiary  of  ISFA  Holding 
Company,  a  corporation  owned  by  the  service  corpo¬ 
rations  of  approximtely  30  savings  and  loan  associa¬ 
tions  and  mutual  saving  banks.  ISFA  Corporation  is 
registered  with  the  Securities  and  Exchange  Commis¬ 
sion  (SEC)  as  a  securities  broker  and  investment 
advisor  and  is  also  a  member  of  the  National  Associ¬ 
ation  of  Securities  Dealers,  Inc.  (NASD).  ISFA  does  not 
purchase  or  sell  securities  for  its  own  account  or 
engage  in  securities  underwriting  activities.  ISFA  does 
not  act  as  a  market  maker. 

ISFA’s  securities  brokerage  and  investment  advisory 
services  (referred  to  as  the  INVEST  program)  are 
offered  through  INVEST  Service  Centers  established 
on  the  premises  of  financial  institutions  that  have 
subscribed  to  participate  in  the  INVEST  program.  A 
“subscribing”  institution  enters  into  a  contractual  rela¬ 
tionship  with  ISFA  but  has  no  ownership  interest  in  the 
company. 

The  contractual  relationship  between  ISFA  and  the 
subscribing  institution  is  memorialized  in  the  Agree¬ 
ment  For  INVEST  Subscribers  (Agreement)  which  sets 
forth  the  obligations  of  the  respective  parties;  the 
description  of  the  INVEST  program;  the  provisions  for 
subscribers’  fees  and  for  revenue  sharing  payments 
from  ISFA  to  the  subscribers;  the  arrangements  con¬ 
cerning  shared  employees,  including  plans  for  com¬ 
pensation,  training,  and  ISFA  control  over  employees 
providing  INVEST  services;  the  provision  for  indemni¬ 
fication  of  the  subscribing  institution;  the  division  of 
costs  and  expenses  associated  with  the  provision  of 
INVEST's  services;  the  requirements  concerning  ad¬ 
vertisement  of  INVEST’s  services;  the  provision  for 


termination  or  suspension  of  the  Agreement,  and 
miscellaneous  items. 

INVEST  Service  Centers  presently  are  limited  to  pur¬ 
chasing  and  selling  stocks,  bonds,  municipal  securi¬ 
ties,  mutual  fund  shares,1  various  insurance-related 
products  and  interests  in  real  estate  limited  partner¬ 
ships.  In  addition,  INVEST  Centers  will  provide  stan¬ 
dardized  investment  advice.  The  investment  recom¬ 
mendations  are  based  primarily  upon  research  con¬ 
ducted  by  Value  Line  and  Standard  and  Poor's  and 
will  be  uniform  throughout  the  country.  Thus,  customer 
recommendations  will  vary  according  to  “classes”  of 
customers,  as  determined  by  main  office  personnel 
Service  Center  employees  are  not  authorized  to  offer 
investment  advice  different  from  that  generated  by  the 
main  office.  At  a  customer’s  request,  ISFA  will  effect 
transactions  not  recommended  for  the  customer's 
class,  after  having  made  clear  that  ISFA  does  not 
recommend  the  transaction.  Main  office  personnel  will 
be  available  to  evaluate  customer  portfolios.  The  IN¬ 
VEST  Service  Centers  do  not  carry  customers’  ac¬ 
counts,  nor  hold  funds  or  securities  for  customers 
Instead,  the  customers’  funds  will  be  handled  by  a 
clearing  broker.  INVEST  Service  Centers  will  not  effect 
transactions  for  fiduciary  accounts  of  subscribing  in¬ 
stitutions  and  will  not  handle  discretionary  accounts. 

The  INVEST  Program  has  been  carefully  structured  to 
assure  strict  separation  between  ISFA’s  business  and 
that  of  the  subscribing  financial  institution.  The  INVEST 
Service  Center  is  identified  as  such  to  the  public  and 
is  located  in  a  readily  distinguishable  area  of  the 
financial  institution.  All  INVEST  Program  advertise¬ 
ments  and  promotional  materials  are  reviewed  by 
ISFA  and  clearly  state  that  the  INVEST  services  are 
provided  by  ISFA  alone.  Each  ISFA  customer  must 
read  and  acknowledge  a  notice  that  his  securities 
services  are  offered  by  ISFA  alone  and  are  the  sole 
responsibility  of  ISFA  and  its  clearing  broker  All 
confirmations  and  monthly  account  statements  pre¬ 
sented  to  ISFA  customers  identify  ISFA  as  the  sole 
source  of  services. 

In  accordance  with  the  terms  of  the  Agreement,  the 
records  of  ISFA  and  the  subscribing  institution  are 
separately  maintained  and  physically  segregated 
You  have  indicated  in  your  June  6  letter  that  the 
segregation  of  ISFA  and  bank  records  will  ensure  that 
non-bank  regulators  will  have  access  only  to  records 


'You  have  advised  us  that  ISFA  has  selling  agreements  with 
approximately  32  mutual  funds  In  all  cases.  ISFA  places  its  mutual 
fund  orders  only  after  customer  orders  for  the  shares  of  those  funds 
are  received,  and  is  paid  only  a  usual  and  customary  seller's 
commission  for  those  sales  ISFA  does  not  purchase  mutual  fund 
shares  for  its  own  account  or  make  any  underwriting  commitment 
with  respect  to  the  shares  of  any  mutual  fund 
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that  relate  to  INVEST  activities  In  accordance  with 
your  letter  the  personnel  records  of  dual  employees 
wth  be  available  to  non-bank  regulators  only  insofar  as 
they  relate  to  the  operation  of  the  INVEST  Program 

Each  INVEST  center  is  staffed  by  individuals  who  are 
dual  employees  of  ISFA  and  the  subscribing  financial 
institution  You  have  indicated  to  us  that  dual  employ¬ 
ees  are  necessary  to  the  leasing  arrangement,  since 
the  initial  volume  of  INVEST  customers  is  unpredict¬ 
able  and  demand  initially  may  be  moderate  In  addi¬ 
tion,  you  state  that  massive  administrative  inconve¬ 
nience  would  be  engendered  if  ISFA  were  required  to 
compensate  and  handle  personnel  matters  for  part- 
time  INVEST  employees. 


These  dual  employees  are  trained  by  ISFA  and  enter 
into  written  employment  agreements  with  ISFA,  which 
give  ISFA  exclusive  control  over  ISFA-related  securi¬ 
ties  activities.  The  dual  employees  agree  to  adhere 
strictly  to  ISFA's  Compliance  and  Procedures  Manu¬ 
als,  which  maximize  separation  of  INVEST  and  the 
subscribing  financial  institution.  The  dual  employees 
will  include  a  class  of  registered  “INVEST  Managers," 
who  shall  have  responsibility  for  the  administrative 
supervision  of,  and  compliance  by,  the  INVEST  repre¬ 
sentatives.  The  INVEST  Managers  will  be  under  the 
sole  supervision  of  ISFA’s  Regional  Sales  Managers. 
(Agreement  Article  10.)  The  Agreement  explicitly  pro¬ 
vides  that  ISFA  shall  exercise  exclusive  control  of  the 
dual  employees  with  respect  to  their  conduct  of  busi¬ 
ness  for  ISFA  Moreover,  it  also  states  that  subscribers 
"shall  strictly  honor  such  control  relationship  and  shall 
not  have  any  involvement  whatsoever  in  any  of  the 
securities  brokerage  and  investment  advisory  ser¬ 
vices  performed  by  the  dual  employees."  (Article  10, 
paragraph  (d).)  The  Agreement  requires  the  sub¬ 
scriber  to  report  to  ISFA  violations  of  law,  rule,  regu¬ 
lation  or  of  any  of  ISFA’s  standards  of  conduct  and  to 
cooperate  with  ISFA  in  all  respects  in  connection  with 
the  sanctions  imposed  by  ISFA  (or  its  various  regula¬ 
tory  authorities,  securities  exchanges,  clearing  bro¬ 
kers  and  dealers,  and  other  entities  having  jurisdiction 
over  the  operation  of  the  INVEST  center)  However,  the 
Agreement  explicitly  provides  that  subscribers  have 
no  obligation  to  monitor  the  dual  employees  or  to 
enforce  compliance  with  ISFA's  procedures  when  the 
dual  employee  is  performing  ISFA  functions.  (Article 
10  paragraph  (e)  )  Thus,  a  subscribing  institution  has 
an  obligation  to  report  to  ISFA  only  those  violations 
//hich  come  to  its  attention  in  the  course  of  handling  its 
own  business  The  Agreement  sets  careful  limits  upon 
the  activities  of  non-dual  employees  to  ensure  that  a 
subscriber  s  employees  do  not  deliver  INVEST  ser- 


Each  subscribing  bank  will  designate  an  officer  to 
review  each  new  recommended  securities  list  gener¬ 
ated  by  ISFA  to  determine  whether  any  such  security 
has  been  issued  by  a  company  with  which  the  bank 
has  any  business  relationship  If  the  relationship  may 
result  in  bank  acquisition  of  any  material  inside  infor¬ 
mation  regarding  the  company,  ISFA  will  arrange  the 
deletion  of  that  security  from  the  list  of  recommended 
securities  utilized  by  the  dual  employee  on  bank 
premises. 

In  compensation  for  the  dual  employees’  services  and 
for  the  rental  of  space  occupied  by  INVEST,  ISFA  will 
make  revenue  sharing  payments  to  subscribers.  Para¬ 
graph  9(a)  of  the  Agreement  provides  that  the  pay¬ 
ments  shall  be  made  with  respect  to  all  securities 
transactions  which  are  attributable  to  INVEST  centers 
operated  at  the  subscribing  institution.  The  payments 
represent  reimbursement  for  bank  compensation  of 
the  dual  employees  and  payment  for  the  use  of  the 
subscribing  institution’s  facilities  and  equipment.  The 
percentage  of  the  relevant  transactions  included  in  the 
revenue  sharing  payments  are  set  forth  in  a  schedule 
attached  to  the  Agreement  and  are  subject  to  amend¬ 
ment  by  ISFA,  which  must  provide  thirty  days’  notice  of 
a  reduction  in  the  percentage  of  revenue  sharing 
payments  to  subscribing  banks.  ISFA  reserves  the 
right  to  deduct  from  the  payments  a  portion  for  losses 
incurred  as  a  result  of  the  failure  of  any  INVEST 
customer  of  an  INVEST  center  operated  at  any  of  the 
subscriber's  locations  to  meet  obligations  pursuant  to 
ISFA’s  Agreement  to  perform  services  for  such  cus¬ 
tomer  The  subscriber’s  liability  is  limited  such  that  it 
will  in  no  event  exceed  the  amount  of  revenue  sharing 
payments  payable  to  the  subscriber  with  respect  to 
securities  transactions  occurring  after  ISFA  has  in¬ 
curred  the  above-described  loss. 

As  you  have  assured  this  Office  in  your  June  6,  1984 
letter,  the  Agreement  also  specifically  delimits  any 
further  liability  on  the  part  of  a  subscribing  institution 
The  Agreement  provides  that  ISFA  will  indemnify  the 
subscribing  institution  against  any  losses  or  claims 
based  upon  any  act  or  omission  by  a  dual  employee 
acting  as  an  ISFA  representative  or  by  any  other  ISFA 
employee. 

Despite  these  restrictions  on  bank  liability  and  bank 
responsibility,  this  Office  has  significant  concern  as  to 
the  propriety  of  this  particular  leasing  and  dual  em¬ 
ployee  arrangement  Those  concerns  are  somewhat 
allayed  by  the  fact  that  INVEST  performs  only  those 
services  which  may  be  performed  by  national  banks 
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We  note,  of  course,  that  several  other  bank  regulatory 


agencies  have  considered  the  INVEST  Program  and 
deemed  it  permissible  for  financial  institutions  subject 
to  their  jurisdiction.  In  this  regard,  in  a  May  6,  1982 
order,  the  Federal  Home  Loan  Bank  Board  (FHLBB) 
approved  the  formation  of  the  holding  company  and 
its  subsidiary  after  finding,  among  other  things,  that 
the  services  to  be  offered  by  ISFA  (then  known  as 
Savings  Association  Financial  Corporation)  through  its 
subsidiary  were  not  in  violation  of  section  21  of  the 
Glass-Steagall  Act,  12  U.S.C.  §  378.  The  FHLBB 
finding  was  affirmed  by  the  United  States  District  Court 
for  the  District  of  Columbia  on  May  9,  1984.  Securities 
Industry  Association  v.  Federal  Home  Loan  Bank 
Board ,  588  F.  Suppl.  749  (D.D.C.  1984).  On  Decem¬ 
ber  9,  1983,  the  Federal  Deposit  Insurance  Corpora¬ 
tion  also  advised  you  that  an  insured  bank  which  is  not 
a  member  of  the  Federal  Reserve  System  may  partic¬ 
ipate  as  a  subscribing  institution  in  the  INVEST  pro¬ 
gram  without  violating  sections  32,  20,  and  21  of  the 
Glass-Steagall  Act,  12  U.S.C.  §§  78,  377  and  378. 

On  the  basis  of  the  facts  and  representations  set  forth 
in  your  opinions  of  January  30,  June  6  and  November 
8,  1984,  along  with  supporting  submissions  (which  are 
incorporated  herein  by  reference),  and  in  reliance  on 
your  legal  opinion  that  national  bank  participation  in 
the  INVEST  program  would  not  violate  banking  law 
provisions,  in  particular  Sections  16,  20,  21,  or  32  of 
the  Glass-Steagall  Act,  we  will  raise  no  objection  to  the 
national  bank  participation  as  subscribing  banks  in 
the  INVEST  program.  We  do  note  that  the  employee¬ 
sharing  arrangement  you  have  proposed  is  accept¬ 
able  in  the  present  circumstances  only  in  light  of  the 
fact  that  INVEST  does  not  participate  in  any  activities 
prohibited  to  national  banks  by  the  banking  laws.2  In 
keeping  with  this  Office's  general  policy,  we  will  not 
comment  on  the  appropriateness  of  sepecific  lan¬ 
guage  contained  in  documentation  to  be  used  in 
connection  with  the  INVEST  program. 

Because  this  position  is  based  upon  the  representa¬ 
tions  made  in  your  letter  of  January  20,  1984,  and 
subsequent  correspondence  and  documents,  it 
should  be  noted  that  any  different  facts  or  conditions 
might  require  a  different  conclusion.  In  addition, 
please  note  that  our  view  is  based  on  current  law  and 
regulation  and  may  be  subject  to  revision  as  future 
litigation  or  legislative  developments  warrant.  We  will, 
of  course,  continue  to  monitor  national  bank  participa¬ 
tion  in  the  program  and  we  reserve  the  right  to  modify 


2For  these  reasons,  we  suggest  that  ISFA  carefully  review  each 
product,  particularly  real  estate  and  insurance  products,  which  it 
proposes  to  offer  to  customers  to  assure  itself  and  any  national  bank 
participating  in  the  program  that  such  activities  are  permissible 
under  the  National  Banking  Act 


the  views  expressed  herein  or  provide  additional 
comments  in  the  future. 

Richard  V  Fitzgerald 
Chief  Counsel 

Decision  of  the  Comptroller  of  the  Currency 
on  the  Application  of  Deposit  Guaranty 
National  Bank,  Jackson,  Mississippi,  to 
Establish  a  Branch  Office  in  Gulfport, 
Mississippi 

July  9,  1985 

I.  Background 

By  application  dated  September  10,  1984,  Deposit 
Guaranty  National  Bank  (DGNB)  has  applied  to  estab¬ 
lish  a  branch  in  Gulfport,  Miss.  DGNB’s  main  office  is 
located  in  Jackson,  Miss.  The  proposed  branch  would 
be  more  than  100  miles  from  that  main  office. 

The  National  Bank  Act  provides  that: 

[a]  national  banking  association  may,  with  the 
approval  of  the  Comptroller  of  the  Currency,  es¬ 
tablish  and  operate  new  branches  ...  at  any  point 
within  the  State  in  which  said  association  is  situ¬ 
ated,  if  such  establishment  and  operation  are  at 
the  time  authorized  to  State  banks  by  the  statute 
law  of  the  State  in  question  by  language  specifi¬ 
cally  granting  such  authority  and  not  merely  by 
implication  or  recognition,  and  subject  to  the  re¬ 
strictions  as  to  location  imposed  by  the  law  of  the 
State  on  State  banks.  (12  U.S.C.  §  36(c).) 

Section  36  further  provides  that: 

[tjhe  words  “State  bank,”  “State  banks,”  “bank”  or 
“banks,”  as  used  in  this  section,  shall  be  held  to 
include  trust  companies,  savings  banks,  or  other 
such  corporations  or  institutions  carrying  on  the 
banking  business  under  the  authority  of  State 
laws.  (12  U.S.C.  §  36(h).) 

Mississippi  law  provides  that  branch  banks  may  be 
established  by  state-chartered  commercial  banks 
within  a  radius  of  100  miles  of  the  parent  bank  Miss 
Code  of  1972,  Ann  ,  §  81-7-7  On  the  other  hand, 
Mississippi-chartered  savings  associations  are  autho¬ 
rized  to  branch  without  a  territorial  limitation  and  may, 
thus,  branch  statewide  Miss  Code  of  1972,  Ann  ,  § 
81-12-175. 

The  application  states  that  the  requirements  of  12 
U  S.C.  §  36  are  met  because  Mississippi  savings 
associations  are  carrying  on  the  business  of  banking 
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unaer  state  laws  and  are.  thus,  "State  banks"  for 
purposes  of  section  36  Since  Mississippi  savings 
associations  may  branch  statewide,  the  applicant 
concludes  that  national  banks  in  Mississippi  may  do 
likewise  As  to  other  applicable  Mississippi  law,  the 
application  states  it  meets  the  statutory  requirements 
as  to  name  (§  81-7-3,  Miss  Code  of  1972,  Ann.)  and 
paid-in,  unimpaired  capital  (§  81-7-9,  Miss.  Code  of 
1972,  Ann  ). 

Fourteen  comments,  most  of  them  protesting  the  le¬ 
gality  of  a  national  bank  branch  being  established 
outside  the  1 00  mile  limit  in  section  81-7-7,  Miss.  Code 
of  1972,  Ann.,  were  received  and  acknowledged  The 
comment  period  ended  on  October  10,  1984 

II.  OCC  Policy  on  Establishment  of  Domestic 
Branches 

The  regulation  governing  establishment  and  operation 
of  domestic  branches  provides  that  the  Office  is 
guided  by  the  following  principles: 

The  Office  is  responsible  for  maintaining  a  sound 
banking  system;  the  Office  is  responsible  for  en¬ 
couraging  a  bank  to  help  meet  the  credit  needs  of 
its  entire  community;  the  marketplace  is  normally 
the  best  regulator  of  economic  activity;  and  com¬ 
petition  promotes  a  sound  and  more  efficient 
banking  system  that  serves  customers  well.  .  .  . 
Accordingly,  it  is  the  general  policy  of  the  Office  to 
approve  applications  to  establish  and  operate 
branches  .  .  provided  that  the  approval  would 
not  violate  the  provisions  of  applicable  federal  law 
or  State  law  that  is  incorporated  into  federal  law 
regarding  the  establishment  of  such  branches. 
(12  C.F.R.  §  5.30(c).) 

The  Office  does,  however,  reserve  the  right  to  deny 
applications,  or  to  grant  approval  subject  to  fulfillment 
of  certain  conditions,  if: 

(i)  There  are  significant  supervisory  concerns 
with  respect  to  the  applicant  or  any  affiliated 
organization  as  defined  by  12  U.S.C.  221a;  or 

(ii)  The  applicant's  record  of  helping  to  meet  the 
credit  needs  of  its  entire  community,  including  low 
and  moderate  income  neighborhoods,  consistent 
with  the  safe  and  sound  operation  of  the  bank,  is 
less  than  satisfactory,  or 

(m)  Any  financial  or  other  business  arrangement, 
direct  or  indirect,  involving  the  proposed  branch 
and  bank  insiders  (directors,  officers,  employ¬ 
ees  and  shareholders  owning  or  controlling  di¬ 
rectly  or  indirectly,  1 0  percent  or  more  of  any  class 
of  the  subject  bank's  voting  stock)  involves  terms 
arid  conditions  more  favorable  to  the  insiders  than 


would  be  available  in  a  comparable  transaction 
with  unrelated  parties.  (12  C.F.R.  §  5.30(c)(2).) 

After  reviewing  these  factors  in  connection  with  the 
subject  application,  I  find  no  reason  to  deny  or  condi¬ 
tion  approval  of  this  application.  Therefore,  the  estab¬ 
lishment  and  operation  of  a  branch  by  DGNB  in 
Gulfport,  Miss.,  is  approved  As  discussed  below,  I 
have  found  the  approval  to  be  consistent  with  appli¬ 
cable  law. 

III.  Legal  Issues 

A.  The  language  of  section  36  requires  consideration 
of  the  branching  powers  of  financial  institutions  other 
than  state  commercial  banks. 

The  establishment  and  operation  of  branches  by  na¬ 
tional  banks  is  governed  by  12  U.S.C.  §  36,  which  was 
originally  enacted  in  1927  as  part  of  the  McFadden 
Act.  As  set  out  above,  section  36(c)  provides,  briefly, 
that  national  banks  may  branch  to  the  same  extent  as 
state  banks  in  the  state  in  which  they  are  located. 
"State  bank"  is  defined  "to  include  trust  companies, 
savings  banks,  or  other  such  corporations  or  institu¬ 
tions  carrying  on  the  banking  business  under  the 
authority  of  State  laws.’’  12  U.S.C.  §  36(h). 

The  definition  on  its  face  covers  more  than  commercial 
banks,  which  are  not  specifically  mentioned.  Indeed, 
Congress  apparently  presumed  that  the  mere  use  of 
the  term  "State  bank"  in  the  substantive  portions  of 
section  36  was  sufficiently  clear  with  regard  to  com¬ 
mercial  banks.  The  plain  meaning  of  section  36(h) 
thus  evidences  its  purpose — to  ensure  that  state  insti¬ 
tutions,  not  necessarily  defined  by  state  law  as 
"banks,"  but  nonetheless  carrying  on  the  business  of 
banking  under  authority  of  State  laws,  be  included 
within  the  term  “State  bank.”  In  other  words,  if  Con¬ 
gress  were  only  concerned  with  state  commercial 
bank  competition,  then  section  36(h)  would  apparently 
not  have  been  enacted.  It  was,  however,  enacted  and 
must,  according  to  principles  of  statutory  construction, 
be  given  meaning.  See  C.  Sands,  Statutes  and  Statu¬ 
tory  Construction  §§  46.06,  47.28  and  47.37  (3d  ed. 
1975  and  Supp.  1983). 

The  precise  question  is,  therefore,  whether  Mississippi 
savings  associations  are  "institutions  carrying  on  the 
banking  business  under  authority  of  State  laws  "  The 
answer  is  a  matter  of  federal,  rather  than  state  law 

B  Supreme  Court  case  law  supports  application  of  a 
federal  definition  of  “State  bank." 

The  decisions  of  the  U  S.  Supreme  Court,  while  not 
directly  on  point,  do  provide  basic  principles  to  be 
used  in  the  interpretation  of  section  36  and  do  support 
the  position  that  Congress  intended  that  section  36(h), 
rather  than  state  law  definitions,  determine  which 
financial  institutions  are  "State  banks"  for  purposes  of 
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section  36(c).  In  First  National  Bank  of  Logan  v  Walker 
Bank  and  Trust  Co.,  385  U  S.  252  (1966),  the  Court 
addressed  the  issue  of  whether  national  banks  could 
establish  branches  through  means  other  than  acqui¬ 
sition  in  localities  where,  under  Utah  law,  state- 
chartered  banks  could  establish  branches  only 
through  acquisitions  of  banks  which  had  been  in 
existence  over  5  years.  The  national  banks  argued 
that  the  state-law  restrictions  went  merely  to  the 
'‘method"  of  branching,  not  to  "whether"  or  "where" 
branches  could  be  established  and,  thus,  were  not 
made  applicable  to  national  banks  by  section  36(c). 

In  the  course  of  deciding  to  reject  the  bank’s  argu¬ 
ment,  the  Court  reviewed  the  legislative  history  and 
purposes  of  section  36,  concluding  that  the  policy  of 
competitive  equality  is  the  guiding  principle  in  its 
interpretation.  The  Court  stated  that: 

It  appears  clear  from  [the  Court’s]  resume  of  the 
legislative  history  of  §  36(c)(1)  and  (2)  that  Con¬ 
gress  intended  to  place  national  and  state  banks 
on  a  basis  of  "competitive  equality"  insofar  as 
branch  banking  was  concerned.  Both  sponsors  of 
the  applicable  banking  Acts,  Representative 
McFadden  and  Senator  Glass,  so  characterized 
the  legislation.  It  is  not  for  us  to  so  construe  the 
Acts  as  to  frustrate  this  clear-cut  purpose  so 
forcefully  expressed  by  both  friend  and  foe  of  the 
legislation  at  the  time  of  its  adoption.  .  .  . 

First  National  Bank  of  Logan,  supra,  at  261 .  See 
Independent  Bankers  Association  v.  Smith,  534  F.2d 
921  (D  C.  Cir.  1976)  (policy  of  competitive  equality 
manifests  Congressional  concern  that  neither  the  state 
bank  system  nor  the  national  bank  system  was  to  have 
advantage  over  the  other  under  section  36). 

In  light  of  this  overriding  legislative  concern  for  com¬ 
petitive  equality,  the  Supreme  Court  in  First  National 
Bank  in  Plant  City  v.  Dickinson,  396  U  S.  122  (1969), 
for  the  first  time  addressed  the  interpretation  of  a 
definitional  provision  of  section  36.  The  Court  exam¬ 
ined  the  definition  of  "branch"  contained  in  12  U.S.C. 
§  36(f)  and  found  it  to  include  two  off-premises  bank 
services  (armored  car  service  and  secured  receptacle 
for  receipt  of  monies).  Most  significantly  for  our  pur¬ 
poses,  the  Court  clearly  stated  that  the  definition  of 
“branch"  in  section  36(f)  is  a  matter  of  federal  law, 
reasoning  that: 

The  policy  of  competitive  equality  is  therefore 
firmly  embedded  in  the  statute  governing  the 
national  banking  system.  The  mechanism  of  refer¬ 
ring  to  state  law  is  simply  one  designed  to  imple¬ 
ment  that  congressional  intent  and  build  into  the 
federal  statute  a  self-executing  provision  to  ac¬ 


commodate  to  changes  in  state  regulation.  We 
reject  the  contention  made  by  amicus  curiae  Na¬ 
tional  Association  of  Supervisors  of  State  Banks  to 
the  effect  that  state  law  definitions  of  what  consti¬ 
tutes  "branch  banking"  must  control  the  content  of 
the  federal  definition  of  §  36(f).  Admittedly,  state 
law  comes  into  play  in  deciding  how.  where,  and 
when  branch  banks  may  be  operated.  Walker 
Bank,  supra,  for  in  §  36(c)  Congress  entrusted  to 
the  States  the  regulation  of  branching  as  Con¬ 
gress  then  conceived  it.  But  to  allow  the  States  to 
define  the  content  of  the  term  "branch"  would 
make  them  the  sole  judges  of  their  own  powers. 
Congress  did  not  intend  such  an  improbable 
result,  as  appears  from  the  inclusion  in  §  36  of  a 
general  definition  of  "branch."  On  this  point  the 
language  of  the  Court  of  Appeals  perhaps  over¬ 
stated  the  relation  of  state  law  to  the  problem, 
since  the  threshold  question  is  to  be  determined 
as  a  matter  of  federal  law.  ...  In  short,  the 
definition  of  "branch"  in  §  36(f)  must  not  be  given 
a  restrictive  meaning  which  would  frustrate  the 
congressional  intent  this  Court  found  to  be  plain  in 
Walker  Bank,  supra.  (396  U  S.  at  133-134  (foot¬ 
note  omitted).) 

Just  as  in  Plant  City,  protestants  of  the  DGNB  appli¬ 
cation  urge  that  state  law  definitions  of  "bank"  control. 
See  Opinion  Letter  of  Jones,  Day,  Reavis  &  Pogue 
(Oct.  18,  1984)  (Jones,  Day  letter)  7-13.  I  believe  that 
the  underlying  reasoning  of  the  Court  in  Plant  City 
should  likewise  apply  here.  In  holding  that  the  defini¬ 
tion  of  "branch"  is  a  federal  determination,  the  Court  in 
Plant  City  sought  to  avoid  the  resulting  competitive 
advantage  which  would  have  inured  to  state  banks 
had  the  Court  concluded  that  it  is  a  matter  of  state  law. 
If  the  Plant  City  Court  had  not  determined  that  the 
interpretation  of  §  36(f)  is  exclusively  a  matter  of 
federal  law,  the  states  could  have  disadvantaged 
national  banks  on  matters  not  having  the  competitive 
effect  of  branching,  through  the  expedient  of  labeling 
such  matters  "branching.”  Likewise,  the  concept  of 
competitive  equality  requires  a  federal  definition  of 
"State  bank"  to  prevent  states  from  disadvantaging 
national  banks  vis-a-vis  state-chartered  institutions  by 
merely  denominating  these  institutions  "banks"  and 
treating  them  somewhat  differently  from  state  commer¬ 
cial  banks,  though  not  so  differently  as  to  prevent 
these  institutions  from  competing  with  national  banks  1 
Hence,  for  purposes  of  competitive  equality,  it  is  the 
federal  definition  of  §  36(h)  which  controls 

It  is  also  significant  that  the  Plant  City  Court  urged  that, 
based  on  a  policy  of  competitive  equality,  the  defim- 


1  Griff  in  Branching  By  National  Banks  Must  The  '(h)  Always  Be 
Silent 2  3  Journal  of  Law  and  Commerce  243  246  (1983) 
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tion  of  branch  must  not  be  read  restrictively  396 
US  at  134  Protestants  here,  on  the  other  hand, 
appear  to  believe  that  section  36(h)  should  be  given  a 
very  narrow  reading,  one  which  would  give  limited 
effect  to  the  general  phrase  other  such  institutions  or 
corporations  carrying  on  the  banking  business  under 
the  authority  of  State  laws.  That  phrase  is,  indeed, 
more  open-ended  than  section  36(f)'s  list  of  branching 
functions  and  suggests  that  section  36(h)  was  in¬ 
tended  by  Congress  to  include  more  than  the  speci¬ 
fied  types  of  financial  institutions.  Thus,  if  state  institu¬ 
tions  other  than  commercial  banks,  savings  banks  and 
trust  companies  are  carrying  on  the  banking  business 
under  authority  of  state  laws,  they  should  be  treated  as 
state  banks  for  purposes  of  section  36 

C  Lower  federal  court  decisions  do  not  establish 
reliable  precedents. 

Protestants  submit  that  the  decisions  of  certain  lower 
federal  courts  have  otherwise  limited  the  scope  of 
section  36(h).  Primarily,  they  rely  upon  Mutschler  v. 
Peoples  National  Bank  of  Washington,  607  F.2d  274 
(9th  Cir  1979). 2  In  Mutschler ,  the  Ninth  Circuit  held 
that  a  national  bank  in  the  state  of  Washington  could 
not  branch  to  the  extent  allowed  Washington  savings 
banks  The  Court  concluded  that  only  the  state  law 
concerning  the  limits  on  the  branching  powers  of  state 
commercial  banks  was  incorporated  by  section  36  to 
determine  the  branching  powers  of  national  banks.  In 
so  doing,  the  Court  relied  squarely  on  the  precedent 
established  in  State  Chartered  Banks  in  Washington  v. 
Peoples  National  Bank  of  Washington,  291  F  Supp 
180  (W  D  Wash.  1966),  thirteen  years  earlier. 
Strangely,  Mutschler  does  not  even  consider  the  pos¬ 
sible  impact  of  the  intervening  Plant  City  decision  of 
the  Supreme  Court  nor  does  it  accord  appropriate 
significance  to  the  Congressional  purpose  embodied 
in  section  36(h). 

As  discussed  above,  the  Supreme  Court  in  Plant  City 
found  that  the  definition  of  "branch"  in  section  36(f)  is 
a  matter  of  federal  law  and  urged  a  broad  reading  of 
that  term  in  order  to  ensure  competitive  equality  as 
envisioned  by  Congress  Similarly,  a  broad  definition 
of  State  bank’’  would  permit  national  banks  to  have 
branching  powers  which  are  coextensive  with  the 
most  liberal  branching  powers  granted  to  state  finan¬ 
cial  nstitutions  engaged  in  the  business  of  banking 

Such  an  approach  allows  a  state,  consistent  with  the 
underlying  Congressional  intent,  to  determine  the  ex- 


'P'otesta nts  aso  relied  upon  First  National  Bank  and  Trust  Com¬ 
oan/  of  Okmulgee  /  Fmpie  (No  7 9  296  C  ED  Okla  1982)  which 
'co-fled  'tn  precedent  established  m  Mutschler  See  infra  Distri 
.St  t  rare  ai  r  sfifutions  engaged  in  the  business  of  banking 


tent  to  which  branching  is  permissible  within  its  bor¬ 
ders,  while  preventing  states  from  establishing  a  class 
of  financial  institutions  competing  with  national  banks 
for  banking  business  which  has  a  competitive  advan¬ 
tage  over  national  banks  with  regard  to  branching 

As  noted  above,  Mutschler  essentially  reads  section 
36(h)  out  of  section  36  by  holding  that  "State  bank" 
means  only  state  commercial  bank.  The  court  instead 
relied  on  the  language  of  section  36(c)  in  its  holding, 
ignoring  section  36(h).  Specifically,  the  court  rea¬ 
soned  that: 

Since  §  36(c)  requires  that  branching  will  be 
permitted  only  if  expressly  authorized  by  State 
statute  law,  an  applicant  wishing  to  branch  under 
RCW  32.04.030  [governing  branching  by  mutual 
savings  banks]  must  satisfy  all  the  provisions  of 
that  statute  and  show  that  it  engages  itself  exclu¬ 
sively  as  a  mutual  savings  bank.  State  Chartered 
Banks  v.  Peoples  National  Bank.  Since  Peoples 
National  Bank,  as  a  commercial  bank,  fails  in 
certain  particulars  to  satisfy  all  the  requirements 
established  in  RCW  32.04.030  for  the  branching  of 
a  mutual  savings  bank,  its  application  cannot  be 
judged  under  that  statute,  but  must,  instead,  be 
judged  under  RCW  30.40.020  [governing  branch¬ 
ing  by  state  commercial  banks],  (607  F.2d  at  279 
(citation  omitted).) 

There  are  several  aspects  of  the  court’s  reasoning  that 
do  not  withstand  close  scrutiny.  Under  the  Mutschler 
rationale,  national  banks  must  engage  themselves 
"exclusively”  as  one  type  of  state  financial  institution 
and  satisfy  all  the  particulars  of  the  statute  authorizing 
such  institutions  to  branch.  Such  a  restriction  is  not 
found  in  section  36(h),  which  on  its  face  envisions  that 
more  than  one  type  of  financial  institution  may  be 
considered  a  "State  bank"  for  purposes  of  section  36, 
including  "savings  banks."  The  Ninth  Circuit’s  circular 
logic  (national  banks  are  commercial  banks  and.  thus, 
may  only  branch  to  the  extent  of  state  commercial 
banks)  not  only  ignores  the  plain  meaning  of  section 
36(h),  but  evidences  a  misunderstanding  of  the 
scheme  contemplated  by  Congress  at  the  time  of  its 
enactment. 

Clearly,  it  was  not  deemed  necessary  by  Congress 
that  national  banks  actually  must  limit  themselves 
exclusively  to  the  activities  authorized  to  savings 
banks  or  trust  companies  in  order  to  enjoy  branching 
privileges  similar  to  those  institutions  in  states  where 
such  state-chartered  institutions  were  allowed  to 
branch  Had  Congress  intended  that  only  state  com¬ 
mercial  bank  statutes  be  used  to  measure  the  branch¬ 
ing  powers  of  national  banks,  section  36(h)  would  not 
have  been  necessary  Indeed,  section  36(h)  does  not 
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even  specifically  mention  commercial  banks.  Its  enu¬ 
meration  of  other  entities  carrying  on  the  banking 
business  under  the  authority  of  state  laws  must  be 
treated  as  significant.  Mutschler  failed  to  do  so.  In¬ 
stead,  the  court  relied  on  the  Peoples  National  Bank 
case,  supra,  which  in  light  of  the  subsequent  Plant  City 
case,  supra,  had  accorded  undue  weight  to  state  law 
requirements.  Because  of  the  flaws  in  its  rationale,  I  do 
not  believe  that  Mutschler  should  be  considered  as  a 
controlling  precedent. 

A  more  recent  Tenth  Circuit  decision,  First  National 
Bank  and  Trust  Co.  of  Okmulgee  v.  Empie,  No.  78- 
296-C  (E  D.  Okla.  1982),  appeal  dimissed,  No. 
83-1071  (10th  Cir.  July  18,  1983),  is  flawed  by  its 
heavy  reliance  on  Mutschler.  In  that  case,  the  Comp¬ 
troller  and  the  national  bank  had  argued  that  Okla¬ 
homa  trust  companies  carry  on  “banking  business 
under  the  authority  of  State  laws’’  and  were,  therefore, 
“State  banks’’  within  the  meaning  of  section  36(h). 

The  district  court  rejected  this  argument,  saying  that  it 
was: 

unable  to  distinguish  [Mutschler]  from  the  case  at 
bar.  Trust  companies  in  the  State  of  Oklahoma  are 
in  the  identical  position  as  savings  banks  are  in 
the  State  of  Washington.  They  are  separate  and 
distinct  creations  from  State  banks.  Hence,  under 
the  authority  of  that  case,  nationally-chartered 
banks  in  Oklahoma  cannot  branch  in  Oklahoma  if 
Oklahoma  state-chartered  banks  are  prohibited 
from  doing  so.  .  .  .  (Slip.  Op.  at  8.) 

The  Okmulgee  court's  rationale,  thus,  suffers  from  the 
same  basic  flaws  as  does  Mutschler.  It  should  be 
noted,  however,  that  Okmulgee  does  go  further  in 
explaining  why  Oklahoma  trust  companies  do  not 
engage  in  the  “banking  business  under  the  authority 
of  State  laws.”  The  court  states  that,  by  law,  trust 
companies  “have  never  been  permitted  to  engage  in 
the  banking  business  in  Oklahoma.”  Id.  at  8-9  n.4.  To 
the  extent  that  the  court  is  merely  allowing  the  state  to 
define  “banking  business”  and,  thereby,  “State  bank,” 
the  defect  in  this  approach  has  already  been  ad¬ 
dressed.  It  is  also  possible  to  view  the  case  as 
distinguishable  to  the  extent  that  Oklahoma  trust  com¬ 
panies  are  not  authorized  and  do  not  functionally 
engage  in  the  banking  business.  This  is  a  reasonable 
interpretation  due  to  the  limited  nature  of  the  business 
of  Oklahoma  trust  companies. 

D.  The  legislative  history  of  section  36  does  not 
support  the  interpretation  urged  by  protestants. 

The  Walker  Bank  case,  supra,  contains  a  thorough 
discussion  of  the  legislative  history  of  section  36  which 


need  not  be  revisited  here.  Certain  points  concerning 
the  legislative  history  raised  by  protestants  ( see 
Jones,  Day  letter,  supra,  at  13-14)  will  be  addressed, 
however. 

First,  the  Jones,  Day  letter  cites  a  statement  made  by 
Representative  McFadden  that  the  act  would  result  in 
competitive  equality  “among  all  member  banks  of  the 
Federal  Reserve  System.”  69  Cong.  Rec.  5815  (1927). 
This  statement  is  offered  in  support  of  the  proposition 
that  section  36(h)’s  definition  of  “State  bank”  was 
intended  to  include  only  those  financial  institutions 
eligible  for  membership  in  the  Federal  Reserve  Sys¬ 
tem.  Reliance  on  Representative  McFadden’s  state¬ 
ment  overlooks  the  fact  that  section  36,  as  we  know  it, 
is  a  result  of  both  the  McFadden  Act  and  the  Banking 
Act  of  1933.  The  McFadden  Act  provided  that,  in  the 
states  that  allowed  statewide  branching  by  state- 
chartered  institutions,  national  banks  and  state  mem¬ 
ber  banks  were  only  allowed  to  branch  within  their 
home  municipalities.  Thus,  the  effect  of  the  McFadden 
Act  was  limited,  as  indicated  by  Representative 
McFadden’s  statement,  to  achieving  competitive 
equality  among  members  of  the  Federal  Reserve 
System.  The  scope  of  section  36  was,  however,  ex¬ 
panded  under  the  Banking  Act  of  1933  by  the  inclu¬ 
sion  of  all  state  banks,  whether  or  not  members  of  the 
Federal  Reserve  System.  In  light  of  this  context,  Rep¬ 
resentative  McFadden’s  statement  offers  no  insight 
into  the  basic  question  of  the  definition  of  “State  bank” 
for  purposes  of  determining  branching  authority. 

Protestants  also  point  to  the  lack  of  references  to 
savings  and  loan  associations  in  the  legislative  history 
relating  to  the  branching  issue.  They  suggest  that  this 
means  that,  since  Congress  must  have  been  aware  of 
the  existence  of  such  institutions  and  the  statutes 
governing  them  and  since  other  institutions,  such  as 
savings  banks,  were  specifically  addressed,  Con¬ 
gress  must  have  intended  that  savings  and  loan 
institutions  not  be  included  in  section  36(h)  This 
interpretation  ignores  the  general  language  of  section 
36(h),  which  must,  under  all  accepted  rules  of  statu¬ 
tory  construction,  be  given  effect  See  C  Sands, 
Statutes  and  Statutory  Construction  §§  46.06,  47  28 
and  47.37  (3d  ed.  1975  and  Supp.  1983).  As  we  have 
stated,  the  actual  issue  is  the  meaning  of  “other  such 
corporations  or  institutions  carrying  on  the  banking 
business  under  the  authority  of  State  laws.”  We  do  not 
suggest  that  in  1927  savings  and  loan  associations 
were  carrying  on  the  banking  business  This  alone 
would  explain  the  lack  of  discussion  of  such  institu¬ 
tions  in  the  legislative  history  Protestants  further  sug¬ 
gest  that  savings  banks  were  included  because  they 
were  called  “banks."  It  is  interesting  to  note  that  a 
number  of  Mississippi  savings  associations  are  con¬ 
verting  to  savings  banks  or  are  changing  their  names 
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to  include  the  term  bank,  presumably  in  recognition 
of  their  expanded  powers  and  the  current  public 
perception  of  their  bank-like  functions  See  Submis¬ 
sion  of  Golembe  Associates,  Inc  .  Exhibit  B  ("Other 
[Mississippi]  savings  and  loan  associations  have 
changed  their  name  to  incorporate  the  word  bank  to 
reflect  [their]  expanding  financial  services,’'). 

E  Mississippi  savings  associations  should  be 
deemed  "State  banks’’  under  12  U  S.C.  §  36(h),  if  they 
are  authorized  under  State  law,  to  engage  in  the 
banking  business’  and  are  carrying  on  the  banking 
business. 

Mississippi  savings  associations  should  be  consid¬ 
ered  State  banks"  under  section  36(h)  if  they  are 
"corporations  or  institutions  carrying  on  the  banking 
business  under  the  authority  of  State  laws."  For  the 
reasons  discussed  above,  this  issue  must  be  ana¬ 
lyzed  as  a  matter  of  federal  law,  on  a  functional  basis, 
always  keeping  in  mind  the  competitive  equality  pur¬ 
pose  behind  the  statute. 

The  first  step  in  this  analysis  is  determining  what  is 
meant  by  the  term  banking  business"  for  purposes  of 
section  36(h).  There  does  not  appear  to  be  any  clear, 
universally  accepted  definition  of  what  constitutes  the 
business  of  banking.  One  definition  may  be  derived 
from  the  enumerated  powers  of  national  banks  con¬ 
tained  in  the  National  Bank  Act: 

(1)  the  discounting  and  negotiating  of  promissory 
notes,  drafts,  bills  of  exchange,  and  other  evi¬ 
dences  of  debt; 

(2)  the  receiving  of  deposits; 

(3)  the  buying  and  selling  of  exchange,  coin  and 
bullion; 

(4)  the  loaning  of  money  on  personal  security; 
and 

(5)  the  issuing  and  circulating  of  notes  under  the 
National  Bank  Act  (12  U.S.C.  §  24(Seventh).) 


The  fifth  item  is  no  longer  relevant  since  only  Federal 
Reserve  Banks  now  issue  notes  used  as  currency. 
Also,  item  3  is  of  little  relevance  since  it  is  not  an 
important  part  of  the  business  of  commercial  banks 
generally  and  is  an  activity  engaged  in  by  only  a 
relatively  small  number  of  commercial  banks.  The 
remaining  three  items  (1,2,  and  4)  do  provide  the 
basis  for  defining  the  business  of  banking.  Thus,  the 
National  Bank  Act  essentially  reduces  the  business  of 
banking  in  perhaps  its  simplest  form,  to  accepting 
deposits,  making  loans,  and  paying  checks.  This  is, 
interestingly  the  same  definition  found  in  section 
36(f)'s  definition  of  branch,  by  which  Congress 
meant  to  identify  the  core  banking  functions  which 


may  only  be  conducted  at  authorized  branch  loca¬ 
tions. 

The  U  S  Supreme  Court’s  analysis  in  bank  merger 
antitrust  cases  is  also  helpful  in  delineating  the  param¬ 
eters  of  the  business  of  banking,  since  similar  com¬ 
petitive  considerations  are  applicable  to  the  operation 
of  section  36(h).3  These  cases  have  described  the 
banking  business  as  a  cluster  of  products  and  ser¬ 
vices.  For  example,  in  US.  v.  Philadelphia  National 
Bank,  374  U  S  321  (1963),  the  Court  stated  that 
among  this  cluster  of  banking  products  and  services: 

the  creation  of  additional  money  and  credit,  the 
management  of  the  checking  system,  and  the 
furnishing  of  short-term  business  loans  would  ap¬ 
pear  to  be  the  most  important.  344  U.S.  at  326-7. 4 

It  is  further  enlightening  to  view  the  increasing  overlap 
of  services  between  commercial  banks  and  thrift  insti¬ 
tutions  in  the  context  of  recent  developments  in  the 
antitrust  concept  of  the  business  of  banking.  Initially, 
thrift  institutions  were  held  not  within  the  relevant  line 
of  commerce  and  were  not  considered  in  the  evalua¬ 
tion  of  the  competitive  effects  of  bank  mergers.  In  U.S. 
v.  First  National  State  Bancorporation,  499  F.  Supp. 
793  (D.N.J  1980),  the  court  still  refused  to  expand  the 
relevant  line  of  commerce  to  include  thrifts.  The  court's 
functional  approach,  however,  left  open  the  possibility 
that  future  analysis  could  lead  to  a  different  result, 
stressing  that,  in  1980,  commercial  banks  were  the 
only  financial  institutions  able  to  offer  an  "entire  menu” 
of  financial  services. 

Most  recent  decisions  of  this  Office  and  the  Federal 
Reserve  Board  have  found  in  the  expanded  powers  of 
thrifts  since  the  Depository  Institutions  Deregulation 
and  Monetary  Control  Act  of  1980  and  the  Garn-St 
Germain  Depository  Institutions  Act  of  1982  significant 
erosion  of  commercial  banking  as  a  separate  line  of 
commerce.  See,  e  g.,  First  Tennessee  National  Cor¬ 
poration,  69  Fed.  Res.  Bull.  299  (Mar.  31,  1983)  (thrifts 
have,  or  have  the  potential  to,  become  "major  com¬ 
petitors"  of  banks);  Decision  of  the  Comptroller  on  the 
Application  to  Merge  the  Connecticut  Bank  and  Trust 
Company,  Hartford,  Connecticut,  into  the  State  Na¬ 
tional  Bank  of  Connecticut,  Bridgeport,  Connecticut, 
under  the  Charter  of  the  Latter  and  the  Title  of  “Con¬ 
necticut  Bank  and  Trust  Company "  (Dec.  1,  1982) 


3The  reference  to  these  antitrust  cases  is  intended  to  provide  a 
useful  analogy  Such  reference  is  not  a  suggestion  by  this  Office 
that  they  offer  a  conclusive  definition  of  commercial  banking  or  that 
banks,  particularly  national  banks,  must  offer  all  of  the  products  or 
services  included  within  the  relevant  line  of  commerce  under  those 
cases 

‘'See  also.  eg.  US  v  Connecticut  National  Bank.  418  U  S  656 
663  (1974)  US  v  Philhpsburg  National  Bank  and  Trust  Co  339 
US  350  359  62(1970)  US  v  First  National  Bank  and  Trust  Co  ot 
Lexington  376  U  S  665.  667  (1964) 
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(thrifts  considered  in  competitive  analysis).  See  also, 
Sayers,  Bank  Expansion  and  Probable  Future  Compe¬ 
tition,  102  Banking  L.J.  100  (1985);  Vartanian,  Poten¬ 
tial  Competition  and  Bank  Mergers:  Defense  Blueprint 
for  the  1980's,  99  Banking  Law  Journal  882,  901 
(1982)  ("The  1980  Act  makes  clear  the  congressional 
intent  that  thrift  institutions  and  commercial  banks  be 
placed  in  a  position  of  competitive  parity"). 

The  next  component  of  the  analysis  involves  determin¬ 
ing  the  authority  of  Mississippi  savings  associations  to 
engage  in  the  business  of  banking  under  state  laws. 
The  expanded  powers  of  thrift  institutions  which  re¬ 
sulted  from  those  recent  legislative  changes  that  have 
previously  been  referred  to,  as  well  as  changes  en¬ 
acted  by  the  state  legislature,  constitute  an  "entire 
menu"  of  financial  services,  including  the  essential 
functions  of  accepting  deposits,  making  loans  and 
paying  checks  (or  their  functional  equivalents,  nego¬ 
tiable  orders  of  withdrawal).  Specifically,  Mississippi 
savings  associations  are  empowered,  inter  alia,  to: 

•  Accept  savings  accounts  [deposits]  (Miss. 
Code  of  1972,  Ann.  §  81 -1 2-49(d)); 

•  Pay  interest  on  deposits  and  other  accounts 
(Miss.  Code  of  1972,  Ann.  §  81  -1 2-49(d)); 

•  Act  in  a  fiduciary  capacity  for  customers  (Miss. 
Code  of  1972,  Ann.  §  81 -1 2-49(o)); 

•  Offer  NOW  Accounts  (Miss.  Code  of  1972,  Ann. 

§  81-12-149;  §  81-12-151); 

•  Service  loans  and  investments  for  others  (Miss. 
Code  of  1972,  Ann.  §  81 -1 2-49(n)); 

•  Pay  earnings  on  savings  accounts  (Miss.  Code 
of  1972,  Ann.  §  81-12-149); 

•  To  sell  money  orders,  travelers  checks  or  similar 
instruments  (Miss.  Code  of  1972,  Ann.  §  81-12- 
49(1)); 

•  To  lend  and  invest  funds  (Miss.  Code  of  1972, 
Ann.  §  81-1 2-49(p)); 

•  Allow  withdrawal  of  all  or  any  part  of  savings 
accounts  upon  written  request  (Miss.  Code  of 
1972,  Ann.  §  81-12-151);  and 

•  To  purchase,  sell,  lease  or  mortgage  personal  or 
real  property  (Miss.  Code  of  1 972,  Ann.  §  81-12- 
49(c)). 

In  addition  to  the  above  powers,  Mississippi  savings 
associations  "possess  such  of  the  rights,  powers, 
privileges,  immunities,  duties  and  obligations  of  fed¬ 
eral  savings  and  loan  associations.”  Miss.  Code  of 
1972,  Ann.,  §  81-1 2-49(r).  Following  the  enactment  of 
the  Garn-St  Germain  Act,  Pub.  L.  No.  97-320,  federally 
chartered  savings  and  loans  may,  inter  alia, 

•  Offer  demand  deposits  to  businesses  that  have, 
at  some  time,  had  a  loan  relationship  with  the 
savings  and  loan  (12  U.S.C.  §  1464(b)(1); 

•  Make  commercial  loans  of  up  to  5%  of  assets 


before  January  1,  1984,  and  of  up  to  10%  of 
assets  after  that  date  (12  U.S.C.  §  1464(c)(1  )(R). 
and 

•  Make  investments  in  tangible  personal  property 
of  up  to  10%  of  assets  for  purposes  of  rental  or 
sale  (12  U.S.C.  §  1464(c)(2)(A)). 

In  light  of  the  above  statutory  authority,  it  is  apparent 
that  Mississippi-chartered  savings  associations  are 
not  institutions  whose  powers  are  limited  to  providing 
mortgage  credit,  as  savings  and  loan  associations 
were  traditionally  restricted.  Rather,  they  are  institu¬ 
tions  which  are  permitted  to  offer  a  broad  range  of 
financial  services  and  products.  Among  the  products 
and  services  which  may  be  offered  by  Mississippi 
savings  associations  are  those  which,  as  discussed 
earlier,  appear  to  be  essential  to  the  banking  busi¬ 
ness,  i.e.,  the  accepting  of  demand  deposits,  the 
making  of  commercial  and  other  non-mortgage  loans 
and  the  accepting  of  time  and  savings  deposits. 
These  powers  enable  Mississippi  savings  associa¬ 
tions  to  perform  essentially  the  same  functions  and 
services  that  are  provided  by  commercial  banks. 

In  determining  whether  Mississippi  savings  associa¬ 
tions  are  carrying  on  the  business  of  banking,  the  final 
stage  of  our  analysis,  we  must  look  to  the  record 
developed  in  connection  with  this  application,  chiefly 
the  submission  of  Golembe  Associates,  Inc.  (Sept.  6, 
1984)  (Golembe  Report).  DGNB  retained  Golembe 
Associates,  Inc.  to  conduct  an  independent  study  into 
"whether  Mississippi's  state-chartered  savings  and 
loan  associations  should  be  classified  as  state  banks 
for  purposes  of  the  McFadden  Act  restrictions  on 
national  bank  branching."  Golembe  Report,  Preface 
During  July  and  August  of  1984,  Golembe  Associates 
conducted  interviews  with  senior  executives  at  a  half- 
dozen  of  Mississippi's  larger  savings  institutions  and 
reviewed  financial  data  and  other  publicly  available 
information  on  federally  and  state-chartered  associa¬ 
tions  throughout  the  state.  In  its  conclusion,  that 
Mississippi  savings  associations  are  state  banks  for 
purposes  of  the  McFadden  Act,  Golembe  Associates 
drew  on  its  study,  as  well  as  "its  general  knowlege  of 
the  banking  industry.”  Id.  Also  included  in  the  record 
is  the  Declaration  of  John  P  Danforth,  (Danforth 
Declaration),  a  Senior  Associate  at  Golembe  Associ¬ 
ates,  who  had  primary  responsibility  for  the  prepara¬ 
tion  of  the  Golembe  Report.  In  his  statement.  Mr 
Danforth  discussed  certain  additional  data,  including 
the  results  of  two  surveys  completed  after  submission 
of  the  report 

The  Golembe  Report,  as  supplemented  by  the 
Danforth  Declaration,  concludes  that  Mississippi  sav¬ 
ings  associations  are  carrying  on  the  business  of 
banking.  Briefly,  Golembe  Associates  found  that  Mis- 
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s  ssippi  associations  are  currently  offering  a  range  of 
products  ana  services  in  competition  with  commercial 
banks  including  NOW  accounts,  auto  and  other  con¬ 
sumer  loans,  construction  loans,  and  commercial 
loans  See  Danforth  Declaration,  Exhibit  C  Further¬ 
more  Mississippi  savings  associations  have  been 
actively  marketing  such  products  and  services,  often 
referring  to  them  as  "banking  ’  products  and  services 
or  to  themselves  as  "banks.’'  See  Golembe  Report, 
Exhibits  C,  D  and  E 

^he  Golembe  submissions  also  provide  certain  quan¬ 
tifiable  data  The  report  contains  figures  which  indi¬ 
cate  that,  in  the  consumer  banking  area,  Mississippi 
savings  associations  are  more  active  than  are  all 
FSLIC  insured  savings  and  loan  associations  gener¬ 
ally.  For  example,  while  the  national  group  has  only  3.5 
percent  of  its  deposits  in  transaction  accounts,  Mis¬ 
sissippi  associations  had  12.2  percent  of  their  depos¬ 
its  in  such  accounts,  indicating  success  in  marketing 
checking  services,  according  to  the  report.  Also,  a 
telephone  survey  of  300  households  in  the  Jackson, 
Mississippi  area  found  that  82  of  those  households 
obtained  some  of  their  banking  services  from  Missis¬ 
sippi  savings  associations,  with  21  of  300  households 
having  their  primary  checking  needs  met  by  a  savings 
association  Danforth  Declaration  at  3. 

Based  on  the  foregoing,  it  is  clear  that  Mississippi- 
chartered  savings  associations  now  offer  a  range  of 
products  and  services  that  constitute  the  “business  of 
banking  Due  to  the  relatively  recent  expansion  of  the 
authority  to  engage  in  certain  of  those  activities,  the 
level  of  activity  is  not  fully  quantified  in  the  record.  The 
language  of  12  U  S  C  §  36  does  not,  however,  require 
a  showing  of  a  specific  level  of  competitive  impact. 
Mississippi  savings  associations  are,  in  fact,  carrying 
on  the  business  of  banking  under  authority  of  state 
laws  Thus,  I  conclude  that  Mississippi  savings  asso¬ 
ciations  are  “State  banks, “  as  defined  in  section  36(h). 

V.  Conclusion 

Since  I  have  determined  that  Mississippi  savings 
associations  are  authorized  to  carry  on  the  business  of 
banking  under  state  laws  and  are  carrying  on  that 
business  such  associations  are  “State  banks"  for 
purposes  of  12  USC  §  36(h).  National  banks  in 
Mississippi  may,  thus,  branch  to  the  same  extent  as 
Mississippi  savings  associations,  ie.,  statewide 
Therefore,  because  it  conforms  to  the  policies  of  this 
Office  and  is  consistent  with  applicable  law,  this 
application  is  approved 

Michael  A  Mancusi 
Ser  or  Depuf/  Comptroller 
for  Natior  a  Operations 


Of  Note: 

Securities  Disciplinary  Proceedings 

On  April  11,  1985,  this  Office  instituted  two  securities 
disciplinary  proceedings  against  the  municipal  secu¬ 
rities  dealer  department  of  First  National  Bank  and 
Trust  Company  of  Tulsa,  Tulsa,  Oklahoma  (Bank)  and 
certain  current  and  former  employees,  under  the  Se¬ 
curities  Exchange  Act  of  1934  (Exchange  Act),  for 
violations  of  the  antifraud  provisions  of  the  federal 
securities  laws  and  rules  thereunder,  and  rules  of  the 
Municipal  Securities  Rulemaking  Board  (MSRB) 

In  the  first  action,  the  Comptroller  entered  an  Order 
Instituting  Public  Proceedings,  Making  Findings  and 
Imposing  Sanctions  under  the  fedral  securities  laws 
against  the  Bank  and  six  current  and  former  employ¬ 
ees:  Gerard  J.  Rothlein,  Jr. ,  currently  an  Executive 
Vice  President  in  the  Bank’s  Investment  Securities 
Division  (ISD),  Bill  C.  Wilkins,  formerly  a  Senior  Vice 
President  in  the  ISD,  Ruel  E.  Hightower,  Jr.,  currently 
an  ISD  trader,  Larry  D.  Boston  and  David  P. 
Siegmund,  both  former  ISD  traders,  and  Ralph  L. 
Cashon,  formerly  an  Assistant  Vice  President  and  ISD 
sales  representative. 

In  the  second  action,  a  Notice  of  Charges  was  issued 
commencing  a  public  administrative  proceeding  un¬ 
der  the  federal  securities  laws  against  Clyde  Ellis 
Davenport  and  Ted  A.  Cruchon,  both  former  sales 
representatives  in  the  Bank’s  dealer  department,  and 
scheduling  the  matter  for  a  hearing. 

The  Comptroller  found  that  during  the  period  from  at 
least  May  1981  to  June  1982,  the  Bank  willfully  vio¬ 
lated  the  antifraud  provisions  of  the  Exchange  Act  and 
various  rules  of  the  MSRB,  in  that  it  (i)  executed 
unauthorized  trades  for  customer  accounts;  (ii) 
churned  at  least  one  customer  account;  (in)  switched 
profits  among  customer  accounts;  (iv)  shared  in  the 
profits,  and  sometimes  the  losses,  generated  in  Bank 
customer  securities  accounts;  (v)  purchased  and  sold 
securities  at  off-market  or  otherwise  unfair  and  unrea¬ 
sonable  prices;  (vi)  made  unsuitable  trades;  (vii)  failed 
to  observe  recordkeeping  requirements;  (viii)  failed  to 
properly  qualify  employees  as  municipal  securities 
principals;  and  (ix)  failed  to  supervise  and  aided  and 
abetted  Bank  employees  committing  violations  of  the 
Exchange  Act  and  MSRB  rules. 

Rothlein  and  Wilkins  were  found  to  have  willfully  vio¬ 
lated  the  Exchange  Act  and  various  MSRB  rules,  in 
that  they  failed  to  supervise  and  aided  and  abetted 
Bank  employees  committing  violations  of  the  Ex¬ 
change  Act  and  MSRB  rules  Boston,  Hightower  and 
Siegmund  were  found  to  have  willfully  violated  the 


antifraud  provisions  of  the  Exchange  Act  and  various 
MSRB  rules,  in  that  they  (i)  purchased  and  sold 
securities  at  unfair  and  unreasonable  prices;  (ii)  failed 
to  qualify  as  municipal  securities  principals;  and  (iii) 
failed  to  supervise  and  aided  and  abetted  Bank  em¬ 
ployees  committing  violations  of  the  Exchange  Act 
and  MSRB  rules.  Cashon  was  found  to  have  willfully 
violated  the  antifraud  provisions  of  the  Exchange  Act 
and  various  MSRB  rules,  in  that  he  (i)  shared  in  the 
profits,  and  sometimes  the  losses,  generated  in  Bank 
customer  securities  accounts;  (ii)  purchased  and  sold 
securities  at  unfair  and  unreasonable  prices;  and  (iii) 
made  unsuitable  trades. 

The  Bank  consented  to  the  entry  of  a  censure  against 
it  and  agreed  to  comply  with  various  remedial  under¬ 
takings.  Rothlein  and  Wilkins  were  barred  from  being 
associated  with  any  municipal  securities  dealer  in  a 
supervisory  capacity,  with  the  right  to  apply  to  be¬ 
come  reassociated  in  a  supervisory  capacity  with  a 
municipal  securities  dealer  after  a  period  of  12 
months,  subject  to  approval  of  the  appropriate  regu¬ 
latory  agency  and  upon  satisfaction  of  all  applicable 
MSRB  qualification  procedures.  Further,  Wilkins  was 
suspended  from  association  with  any  municipal  secu¬ 
rities  dealer  for  a  period  of  30  days. 

Hightower  was  suspended  from  association  with  any 
municipal  securities  dealer  for  a  period  of  15  days, 
and,  further,  was  suspended  from  association  with  any 
municipal  securities  dealer  in  a  supervisory  capacity 
for  a  period  of  90  days.  Cashon  was  suspended  from 
being  associated  with  any  municipal  securities  dealer 


for  a  period  of  20  days.  Siegmund  was  suspended 
from  being  associated  with  any  municipal  securities 
dealer  for  a  period  of  1 5  days  Boston  was  suspended 
from  being  associated  with  any  municipal  securities 
dealer  for  a  period  of  10  days 

In  the  second  action,  the  Comptroller  alleged  in  a 
Notice  of  Charges  that,  during  the  period  from  at  least 
May  1981  to  June  1982,  Davenport,  while  associated 
with  the  Bank  as  a  sales  representative,  willfully  vio¬ 
lated  the  antifraud  provisions  of  the  Exchange  Act  and 
various  rules  of  the  MSRB,  in  that  he  (i)  executed 
unauthorized  trades  for  customer  accounts;  (ii) 
churned  at  least  one  customer  account;  (iii)  switched 
profits  among  customer  accounts;  (iv)  shared  in  the 
profits,  and  sometimes  the  losses,  generated  in  Bank 
customer  securities  accounts;  (v)  purchased  and  sold 
securities  at  off-market  or  otherwise  unfair  and  unrea¬ 
sonable  prices;  (vi)  made  unsuitable  trades;  and  (vii) 
failed  to  observe  recordkeeping  requirements. 

The  Comptroller  also  alleged  that  Cruchon,  while 
associated  with  the  Bank  as  a  sales  representative  in 
its  ISD,  willfully  violated  the  antifraud  provisions  of  the 
Exchange  Act  and  various  rules  of  the  MSRB  in  that  he 
(i)  executed  unauthorized  trades  for  customer  ac¬ 
counts;  (ii)  shared  in  the  profits,  and  sometimes  the 
losses,  generated  in  Bank  customer  securities  ac¬ 
counts;  (iii)  purchased  and  sold  securities  at  off- 
market  or  otherwise  unfair  and  unreasonable  prices; 
(iv)  made  unsuitable  trades;  and  (v)  failed  to  observe 
recordkeeping  requirements. 
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Interpretive  Letters— April  15  to  June  15, 1985 


Topic 

Laws 

12  U.S.C.  1  et  seq 
12  U.S.C.  24(7) .  . 

12  U.S.C.  84  .  .  . 

12  U.S.C.  84(c)(8) 
12  U.S.C.  85  .  .  . 
12  U.S.C.  335.  .  . 
12  U.S.C.  377-378 
15  U.S.C.  1601  .  . 
15  U.S.C.  1640  .  . 
15  U.S.C.  1681  .  . 


Letter  No 


4 


.329 

.329,  332, 
339,  342 
.327,  328. 
337 
.327 

.333,  336 

.329 

.329 

.334 

.334 

.335 


Regulations 

12  C.F.R.  1  .  .  . 
12  C.F.R.  2  .  .  . 
12  C.F.R.  5.34  . 
12  C.F.R.  7.7016 
12  C.F.R.  7.7310 
12  C.F.R.  9.20  . 
12  C.F.R.  29.  .  . 
12  C.F.R.  32.2  . 
12  C.F.R.  32.104 
12  C.F.R  32.109 
12  C.F.R  34.  .  . 
12  C.F.R.  225  .  . 
12  C.F.R.  226  .  . 
12  C.F.R.  378  .  . 
12  C.F.R.  545.32 


.337 

.330 

.338 

.338 

.333,  335 
.332 

.340,  341 

.338 

.328 

.337 

.333 

.330 

.334 

.332 

.333 


Subject 

Letters  of  credit . 338 

Variable  annuity  contract . 331 
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327— March  15,  1985 

This  is  in  response  to  your  inquiry  dated  August  30, 
1984.  I  apologize  for  the  delay,  which  was  due  to  the 
complexity  of  your  questions.  Your  questions  concern 
the  applicability  of  12  U.S.C.  §  84(c)(8),  which  excepts 
the  discount  of  installment  consumer  paper  from  the 
general  lending  limit  of  15  percent  of  unimpaired 
capital  and  surplus,  to  a  lending  program  that  your 
client,  a  Colorado  state  banking  association  (the 
Bank),  seeks  to  implement.  Under  Colorado  law,  na¬ 
tional  bank  lending  limits  are  applicable  to  state  banks 
insofar  as  they  are  more  liberal  than  state  lending 
limits. 

The  Bank  proposes  to  make  loans  to  an  automobile 
dealer  (the  Dealer)  in  connection  with  the  acquisition 
of  automobiles  and  light  trucks  to  be  leased  by  the 
Dealer  to  individuals  and  businesses.  Each  loan  will 
be  in  the  amount  of  the  original  cost  to  the  Dealer  of 
the  vehicle  and  will  be  evidenced  by  a  promissory 
note  from  the  Dealer  to  the  Bank.  The  term  and 
payment  schedule  of  each  note  will  correspond  to 
those  of  the  underlying  lease.  In  some  cases,  the 
monthly  rent  payments  required  under  the  lease  will 
be  sufficient  to  fully  repay  the  indebtedness.  In  other 
cases,  principally  in  connection  with  short-term 
leases,  the  note  will  call  for  a  balloon  payment  of  the 
outstanding  loan  balance  timed  to  coincide  with  the 
expiration  of  the  underlying  lease.  You  inform  me  that, 
in  such  cases,  the  estimated  residual  value  of  the 
leased  vehicle  will  exceed  the  amount  of  the  balloon 
payment. 

Each  note  will  be  secured  by  a  first  lien  on  the  vehicle 
leased  and  by  an  assignment  of  the  Dealer’s  rights 
under  the  underlying  lease.  Each  note  will  either  be  a 
full  or  partial  recourse  obligation  of  the  Dealer.  If  a  note 
constitutes  a  partial  recourse  obligation,  the  portion 
that  is  with  recourse  will  be  the  greater  of  20  percent  of 
the  original  cost  of  the  vehicle  to  the  Dealer,  or  the 
projected  amount  of  any  balloon  payment. 

The  Dealer  will  utilize  one  of  three  types  of  leases  in 
connection  with  each  transaction.  The  lease  types  are: 

(1)  Form  I,  which  contains  a  limited  guarantee  by 
the  lessee  of  the  vehicle’s  residual  value; 

(2)  Form  II,  which  contains  the  lessee’s  unlimited 
guarantee;  and 

(3)  Form  III,  which  contains  no  guarantee  from  the 
lessee. 

Any  guarantee  of  residual  value  required  by  the  les¬ 
see,  along  with  the  proceeds  from  a  sale  of  the  leased 
vehicle,  is  applied  by  the  Dealer  to  any  balloon  pay¬ 
ment.  The  Bank  will  agree  to  grant  a  loan  to  the  Dealer 


only  after  a  thorough  credit  investigation  of  the  pro¬ 
posed  lessee.  In  most  cases,  you  inform  me,  the  Bank 
will  rely  primarily  on  the  responsibility  of  each  lessee 
for  payment  of  most  or  all  of  the  applicable  note 

In  your  letter,  you  present  four  threshold  questions  on 
the  applicability  of  part  A  of  Exception  8  to  the 
aforementioned  arrangements  Following  the  thresh¬ 
old  question  is  a  second  series  of  questions  on 
whether  the  arrangements,  if  they  fall  within  the  ambit 
of  part  A,  can  be  considered  loans  or  extensions  of 
credit  to  the  lessee,  rather  than  the  Dealer,  as  pro¬ 
vided  for  in  part  B  of  Exception  8  Because  many  of 
your  questions  are  based  on  a  common  set  of  as¬ 
sumptions,  I  will  not  be  able  to  respond  to  them  until  I 
address  the  validity  of  those  assumptions. 

The  lending  limitations  contained  in  12  U.S.C.  §  84  are 
subject  to  the  following  exception: 

(A)  Loans  and  extensions  of  credit  arising  from 
the  discount  of  negotiable  or  nonnegotiable  in¬ 
stallment  consumer  paper  which  carries  a  full 
recourse  endorsement  or  unconditional  guarantee 
by  the  person  transferring  the  paper  shall  be 
subject  under  this  section  to  a  maximum  limitation 
equal  to  25  per  centum  of  [unimpaired]  capital 
and  surplus,  notwithstanding  the  collateral  re¬ 
quirements  set  forth  in  subsection  (a)(2)  of  this 
section. 

(B)  If  the  bank’s  files  or  knowledge  of  its  officers  of 
the  financial  condition  of  each  maker  of  such 
consumer  paper  is  reasonably  adequate,  and  an 
officer  of  the  bank  designated  for  that  purpose  by 
the  board  of  directors  of  the  bank  certifies  in 
writing  that  the  bank  is  relying  primarily  upon  the 
responsibility  of  each  maker  for  payment  of  such 
loans  or  extensions  of  credit  and  not  upon  any  full 
or  partial  recourse  endorsement  or  guarantee  by 
the  transferor,  the  limitations  of  this  section  as  to 
the  loans  or  extensions  of  credit  of  each  such 
maker  shall  be  the  sole  applicable  loan  limitations. 
(12  U.S.C.  §  84(c)(8).) 

It  should  be  noted  here  that  an  exception  for  install¬ 
ment  consumer  paper  did  not  appear  in  12  U.S.C.  § 
84  until  1959,  when  R.S  §  5200  was  amended  by  Pub 
L.  No.  86-251,  73  Stat.  487  (1959)  to  add  a  13th 
exception  to  the  lending  limits  law  for  installment 
consumer  paper.  Before  1959,  there  was  very  little 
financing  of  consumer  installment  purchases  by 
banks,  and  any  that  existed  could  have  been  covered 
under  the  exception  for  third  party  commercial  paper 
(currently  found  in  12  U.S.C.  §  84(c)(1))  See  S  Rep 
No.  731,  86th  Cong.  1st  Sess.  5,  reprinted  in,  1959 
U  S.  Code  Cong.  &  Adm  News  2299  By  1959, 
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consumer  installment  financing  had  grown  to  such  an 
extent  that  Congress  felt  compelled  to  enact  a  new 
exception  for  installment  consumer  paper  so  that 
national  banks  no  longer  would  be  permitted  to  pur¬ 
chase  it  in  unlimited  quantities  as  they  could  under  the 
exception  for  third  party  commercial  paper  Id.  at 
2303-2304  Part  A  of  Exception  13  (subsequently 
renumbered  as  Exception  8)  places  a  limit  of  25 
percent  of  unimpaired  capital  and  surplus  on  the 
purchase  of  installment  consumer  paper  by  national 
banks  where  the  bank  is  relying  primarily  on  the 
dealer  For  transactions  falling  within  the  ambit  of  Part 
A.  Part  B  exempts  the  dealer's  obligations  from  the 
ending  limits  when  the  bank  is  relying  primarily  upon 
the  maker  for  repayment.  Instead,  the  lending  limits 
are  applied  to  the  maker  Rules  for  implementing  the 
new  exception  were  contained  in  paragraph  1630  of 
the  Comptroller's  Manual  for  National  Banks.  In  1971, 
paragraph  1630  was  made  into  an  interpretive  ruling. 

I  R  7  1630,  and  was  moved  to  12  C  F  R  Part  7  See  36 
Fed  Reg  1 7000  (August  26,  1971).  Under  the  Garn-St 
Germain  Depository  Institutions  Act  of  1982,  Pub  L 
No.  97-320,  96  Stat  1508  (1982),  the  exception  was 
revised  and  renumbered  as  Exception  8  Afterwards, 

1  R  7  1630  was  supplanted  by  12  C.F.R.  §  32  6(h)  as 
the  implementing  regulation.  See 48  Fed  Reg.  15,844, 
15,852  (April  12,  1983).  Note  that  although  the  general 
lending  limitation  rose  from  10  to  15  percent  of  unim¬ 
paired  capital  and  surplus  under  the  Garn-St  Germain 
Act,  the  maximum  total  in  Part  A  remained  unchanged 

Your  first  question  concerns  the  effect  of  the  enact¬ 
ment  of  the  Garn-St  Germain  Act  on  the  precedential 
value  of  four  Office  interpretive  letters  cited  in  your 
letter.  Two  of  the  letters  construe  the  term  "installment 
consumer  paper  to  include  paper  generated  by 
leases  as  well  as  sales  and  to  apply  to  lessees  that  are 
businesses  as  well  as  individuals.  Comptroller's  Inter¬ 
pretive  Letters  of  December  1 7,  1962,  and  February  1 . 
1963,  [1960-1966  Transfer  Binder]  Fed  Banking  L 
Rep  (CCH)  Iff  93,644  and  93.681,  respectively  The 
two  other  letters  are  cited  by  you  as  Office  precedent 
that  you  believe  supports  the  view  that  the  phrase 
arising  from  the  discount  of"  installment  consumer 
paper  encompasses  an  assignment  of  a  lessor's 
ngnrs  under  a  lease,  including  a  mere  assignment  of 
rentals,  where  the  assignment  collateralizes  a  direct 
note  of  the  lessor  Comptroller's  Interpretive  Letter  of 
March  1,  1963,  [1960-1966  Transfer  Binder]  Fed 
Banking  L  Rep  (CCH)  f  93,696,  Comptroller's  Inter¬ 
pret! /e  Letter  of  December  5,  1974,  [1973-1978 
ransfer  Binder]  Fed  Banking  L  Rep  (CCH)  f  97,003 

i  confirm  your  view  that  the  Act  had  no  effect  on  the 
precedential  value  of  the  four  letters,  and  agree  with 
/our  reliance  upon  the  two  letters  construing  the  term 
onsumer  paper  However,  for  the  rea¬ 


sons  set  forth  below,  the  letters  of  March  1,  1963  and 
December  5,  1974,  cannot  be  relied  upon  to  support  a 
view  that  an  assignment  of  a  lease  or  any  rights 
thereunder  as  collateral  for  a  note  constitutes  a  dis¬ 
count  of  installment  consumer  paper  for  purposes  of 
Exception  8 

1  The  Letter  of  December  5.  1974  (U  S.  Leasma 
CorpT)  *  "  a 

In  its  letter  of  December  5,  1974,  in  response  to  an 
inquiry  concerning  the  United  States  Leasing  Corpo¬ 
ration  (hereinafter  referred  to  as  USLC),  this  Office 
established  an  extremely  narrow  exception  to  12 
U  S  C.  §  84  for  certain  lease-note  financing  transac¬ 
tions  A  lease-note  financing  arrangement  qualifying 
under  that  exception  begins  with  the  making  of  a 
nonrecourse  note  and  an  assignment  of  the  lease  by 
the  lessor  to  the  bank.  The  nonrecourse  note  provides 
that  the  bank  may  not  proceed  against  the  lessor  if  the 
lessee  defaults  However,  the  bank  must  have  imme¬ 
diate  recourse  against  the  leased  property  and  the 
lessee  for  any  deficiency. 

The  elements  required  in  lease-note  financing  under 
this  narrow  exception  are: 

(1)  the  note  is  without  recourse  to  the  lessor, 

(2)  the  lessor  assigns  all  of  its  rights  under  the 
lease  to  the  bank; 

(3)  the  bank  makes  an  independent  credit  judg¬ 
ment  of  the  lessee; 

(4)  the  lessee  makes  its  lease  payments  directly 
to  the  bank; 

(5)  the  lease  payments  are  sufficient  to  satisfy  the 
loan;  and 

(6)  in  the  event  of  default,  the  bank  has  immediate 
recourse  against  the  property  and  the  lessee 
for  any  deficiency. 

( See  Comptroller's  Interpretive  Letter  No  287, 
dated  April  19,  1984,  [1983-1984  Transfer  Binder] 

Fed  Banking  L  Rep  (CCH)  <1  85,451.) 

The  bank  must  evaluate  the  creditworthiness  of  the 
lessee  before  it  advances  funds  to  the  lessor  This 
evaluation  must  be  performed  on  the  assumption  that 
the  bank  is  making  the  loan  directly  to  the  lessee, 
since  the  bank  is  relying  upon  the  lessee  for  payment 
Furthermore,  the  monthly  lease  payments  must  be 
sufficient  to  repay  in  full  the  extension  of  credit  to  the 
lessor,  with  no  allowance  for  salvage  value  or  rents 
that  could  accrue  through  renewal  or  extension  of  the 
lease 

The  USLC  letter  constitutes  an  extremely  limited  prec¬ 
edent  requiring  the  presence  of  all  elements  set  forth 
therein  The  arrangements  described  in  your  letter  do 


not  fall  within  that  precedent  because  they  involve 
recourse  and  partial  recourse  obligations  instead  of 
nonrecourse  obligations. 

I  note  that  the  USLC  situation  resembles  the  purchase 
of  third  party  paper  by  a  bank  without  recourse  to  the 
transferor  of  the  paper.  The  Office  issued  a  recent 
precedent  letter  stating  that  the  purchase  of  third  party 
paper  without  recourse  is  not  a  “loan  or  extension  of 
credit"  to  the  transferor  of  the  paper  for  purposes  of  1 2 
U.S.C.  §  84(b)(1).  Comptroller’s  Interpretive  Letter  No. 
314,  dated  October  15,  1984,  [Current  Binder]  Fed. 
Banking  L.  Rep.  (CCH)  H  85,484. 

Under  12  U.S.C.  §  84(b)(1),  loans  and  extensions  of 
credit  include  “all  direct  or  indirect  advances  of  funds 
to  a  person  made  on  the  basis  of  an  obligation  of  that 
person  to  repay  the  funds  or  repayable  from  specific 
property  pledged  by  or  on  behalf  of  the  person.”  The 
discount  of  installment  consumer  paper,  as  well  as 
any  other  third  party  paper,  without  recourse  results  in 
no  obligation  of  the  transferor  to  repay  the  bank. 

Therefore,  there  is  no  loan  or  extension  of  credit  to  the 
transferor  to  which  the  lending  limits  apply.  In  the 
nonrecourse  transaction,  the  bank  relies  on  the  cred¬ 
itworthiness  of  the  maker  of  the  paper  in  deciding  to 
extend  funds  and,  in  the  case  of  default,  may  look  to 
only  the  maker  for  repayment.  The  lending  limitation 
would  be  applicable  to  the  maker  instead  of  the 
transferor. 

In  order  for  lease-note  financing  to  qualify  for  the 
USLC  exception  to  section  84  (and  for  applicability  of 
the  lending  limits  to  be  shifted  from  the  transferor  to 
the  maker),  the  bank  must  be  placed  in  the  same 
position  as  if  it  had  directly  leased  the  property  to  the 
lessee.  For  that  very  reason,  the  monthly  rental  pay¬ 
ments  must  be  sufficient  to  satisfy  the  loan.  In  the 
event  of  default,  the  bank  must  have  immediate  re¬ 
course  to  the  lessee  for  any  deficiency  (which  may 
amount  to  more  than  the  lessee’s  guarantee  of  resid¬ 
ual  value). 

Even  though  the  USLC  situation  resembles  the  pur¬ 
chase  of  third  party  paper  without  recourse  to  the 
transferor,  no  analogy  can  be  drawn  to  Exception  8  as 
the  basis  for  the  statement  in  your  letter  that  Exception 
8  applies  to  the  mere  assignment  of  installment  con¬ 
sumer  paper.  The  USLC  letter,  I  must  emphasize,  is 
extremely  narrow  precedent  specifically  requiring  a 
direct  note  from  the  lessor  to  the  bank  without  re¬ 
course  to  the  lessor,  collateralized  by  the  assignment 
of  the  lease,  and  with  the  lessee  assuming  liability  for 
any  deficiency.  Therefore,  the  nonrecourse  portion  of 
a  partial  recourse  obligation  arising  from  a  loan  se¬ 


cured  by  an  assignment  of  a  lease  would  not  qualify 
for  the  USLC  exception  to  section  84 

2.  The  Letter  of  March  1,  1963 


The  letter  issued  by  this  Office  on  March  1,  1963, 
cannot  be  relied  upon  as  support  for  the  view  that  a 
mere  lease  assignment  collateralizing  a  direct  note  of 
the  lessor,  instead  of  a  sale  or  discount,  qualifies  a 
lending  transaction  for  Exception  8  treatment  It  is  not 
clear  whether  the  situations  covered  by  the  letter  of 
March  1,  1963,  involved  actual  transfers  of  leases  or 
rentals  or  a  mere  assignment  thereof  The  ambiguity  is 
caused  by  the  appearance  in  the  first  paragraph  of  the 
phrase  “two  lease  contracts  which  the  bank  proposes 
to  purchase  with  recourse”  and  of  the  words  “assigns” 
and  “assignment”  in  the  second  and  third  para¬ 
graphs.  Possibly,  the  terms  “assign”  and  “purchase” 
were  used  interchangeably  in  the  letter  Assuming  that 
the  letter  of  March  1,  1963,  treated  a  mere  lease 
assignment  as  equivalent  to  a  “discount”  of  install¬ 
ment  consumer  paper  for  purposes  of  Exception  8,  the 
letter  has  been  reversed  in  many  subsequent  unpub¬ 
lished  OCC  letters  issued  over  the  past  two  decades 
The  letters  note  that  Exception  8  applies  only  when  the 
obligation  of  the  lessor  to  the  bank  is  indirect  (e  g.  that 
of  endorser  or  guarantor). 

An  indirect  obligation  of  the  lessor  results  only  when 
the  leases  are  sold  to  or  discounted  with  the  bank.  By 
the  sale  or  discount,  the  bank  becomes  the  holder  of 
the  paper  and,  as  such,  expects  payment  from  the 
underlying  obligor,  the  lessee. 

As  transferor  with  recourse  or  an  unconditional  guar¬ 
antor  of  the  paper,  the  lessor's  role  is  to  make  payment 
on  the  paper  only  if  the  underlying  obligor  defaults  If. 
however,  the  lessor  receives  a  loan  from  the  bank  for 
which  it  is  directly  liable  and  then  merely  assigns  the 
lease  to  the  bank  as  collateral,  an  indirect  obligation, 
as  required  under  Exception  8,  would  not  result 
Instead,  the  lease  paper  would  secure  the  lessor's 
direct  obligation  to  the  bank,  which  would  be  subject 
to  its  lending  limits  to  the  lessor 

In  summary,  the  answer  to  your  first  question  is  that 
Exception  8,  12  U.S.C.  §  84(c)(8),  applies  to  paper 
generated  by  leases  as  well  as  sales  and  may  apply  to 
lessees  that  are  businesses  as  well  as  individuals  It 
does  not,  however,  apply  to  the  mere  assignments  of 
leases  or  any  rights  thereunder  as  security  Unless  a 
leasing  transaction  involving  an  assignment  falls 
within  the  narrow  exception  to  section  84  set  out  in  the 
USLC  letter,  the  lending  limit  of  15  percent  of 
unimpaired  capital  and  surplus  held  by  the  bank  will 
be  applicable  to  the  lessor  instead  of  the  lessee 
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n  oraer  to  address  questions  two  through  eight.  I  must 
treat  the  proposed  arrangements  as  though  they  in¬ 
volved  the  purchase  or  discount,  instead  of  the  mere 
assignment,  of  leases 

Your  second  question  is  whether  part  A  of  Exception  8 
is  applicable  to  loan  transactions  in  which  the  monthly 
rental  payments  called  for  by  a  lease  are  not  sufficient 
to  fully  repay  the  underlying  indebtedness,  and  in 
which  the  Bank  must,  to  some  degree,  rely  on  the 
residual  value  of  the  leased  property  Your  third  ques¬ 
tion  is  whether  the  answer  to  your  second  question 
would  be  affected  by  the  degree  to  which  the  Bank 
must  rely  on  the  residual  value  of  the  leased  vehicles, 
or  on  any  guarantee  of  residual  value  by  the  lessee. 

Although  there  is  no  Office  precedent,  legislative 
history,  or  case  law  addressing  the  issue,  I  believe  that 
a  lease  transaction  in  which  monthly  rental  payments 
do  not  extinguish  a  full  recourse  obligation,  and  in 
which  the  Bank  relies  in  part  on  the  residual  value  of 
the  leased  property,  meets  the  basic  requirements  of 
part  A  of  Exception  8  These  requirements  are  (1 )  that 
the  obligation  of  the  lessor  be  indirect  (i  e  ,  that  of  an 
endorser  or  guarantor);  (2)  that  the  paper  carry  a  full 
recourse  endorsement  or  unconditional  guarantee; 
and  (3)  that  the  paper  be  installment  consumer  paper 
With  regard  to  the  portion  of  the  aforementioned  loan 
repaid  by  the  rentals,  the  Dealer  will  be  liable  only  if 
the  lessee  defaults  under  the  lease  Likewise,  with 
regard  to  the  portion  secured  by  the  residual  value  of 
the  vehicle,  liability  will  not  attach  to  the  Dealer  unless 
proceeds  generated  by  the  sale  of  the  vehicle,  com¬ 
bined  with  any  guarantee  of  residual  value  by  the 
lessee,  are  insufficient  to  extinguish  the  underlying 
debt  Therefore,  the  Dealer  s  liability  with  respect  to 
both  portions  of  the  loan  would  be  indirect 

In  answer  to  your  third  question,  the  Bank's  degree  of 
reliance  on  the  vehicle's  residual  value  would  not 
affect  my  answer  to  the  second  question  as  long  as 
the  basic  requirements  of  part  A  of  Exception  8  are 
met  Part  A  would  apply  as  long  as  the  Dealer  does  not 
assume  any  role  that  would  preclude  a  conclusion  that 
the  Bank  is  not  looking  directly  or  primarily  to  it  for 
repayment 

/our  fourth  question  pertains  to  a  partial  recourse 
obligation  assumed  by  the  Dealer  You  ask  whether 
the  nonrecourse  portion  of  the  obligation  would  not 
constitute  a  loan  or  extension  of  credit''  to  the  Dealer 
for  purposes  of  section  84,  pursuant  to  12  C  F  R  § 
32  104  Conversely  you  ask  whether  the  recourse 
portion  would  be  subiect  to  part  A  of  Exception  8 

'  /  discussion  of  the  USLC  letter,  supra.  I  stated  the 
'  ,  e  that  the  discount  of  third  party  paper  without 


recourse  results  in  no  obligation  of  the  transferor  of  the 
paper  to  repay  the  bank  Accordingly,  the  nonre¬ 
course  portion  of  the  partial  recourse  obligation  would 
not  constitute  a  "loan  or  extension  of  credit"  to  the 
Dealer  under  12  U  S  C  §  84(b)(1).  I  note  here  that  12 
C.F.R  §  32  1 04  is  not  the  basis  for,  but  merely  reflects, 
a  general  exception  to  section  84  available  for  the 
discount  of  all  third  party  paper  without  recourse 

Conversely,  the  recourse  portion  of  a  partial  recourse 
obligation  arising  from  the  discount  of  installment 
consumer  paper  would  be  subject  to  part  A  of  Excep¬ 
tion  8  This  Office  views  the  term  "full  recourse"  in  part 
A  as  applying  to  the  recourse  portion  of  a  partial 
recourse  obligation  as  well  as  to  a  full  recourse 
obligation.  This  view  is  reflected  in  part  B  of  Exception 
8,  which  applies  when  “the  bank  is  relying  primarily 
upon  the  responsibility  of  each  maker  for  payment  of 
such  loans  or  extensions  of  credit  and  not  upon  any 
full  or  partial  recourse  endorsement  or  guarantee  by 
the  transferor.  .  "  (emphasis  added). 

Your  fifth  through  eighth  questions  deal  with  the  mean¬ 
ing  of  the  phrase  "relying  primarily  upon  the  respon¬ 
sibility  of  each  maker”  for  purposes  of  12  U.S.C.  § 
84(c)(8)(B)  For  an  arrangement  coming  within  the 
ambit  of  part  A  of  Exception  8,  part  B  provides  that  no 
lending  limitation  applies  to  obligations  of  the 
transferor  of  the  paper  when  the  bank  certifies  that  it  is 
relying  primarily  upon  the  maker  for  payment  thereof. 
Instead,  the  lending  limitation  would  be  applicable  to 
the  maker.  Your  fifth  question  is  whether  primary 
reliance  upon  the  lessee  under  part  B  requires  that  the 
rental  payments  alone  be  sufficient  to  extinguish  the 
entire  indebtedness,  or  whether  the  rental  payments 
need  cover  only  a  substantial  or  significant  portion  of 
the  debt,  with  the  residual  value  of  the  leased  vehicles 
sufficient  to  repay  the  rest 

As  you  are  aware,  the  USLC  exception  to  the  lending 
limits  requires  that  the  lessee’s  rental  payments  be 
sufficient  to  satisfy  the  loan  so  that  the  lessor's  assign¬ 
ment  of  the  lease  to  the  bank  results  in  what  resembles 
a  direct  lease  of  the  property  by  the  bank  to  the 
lessee  Furthermore,  the  USLC  letter  requires  that  the 
bank  have  immediate  recourse  to  the  lessee  for  any 
deficiency.  However,  these  are  not  requirements  of 
part  B,  which  contemplates  that  the  bank  takes  the 
installment  consumer  paper  with  total  or  partial  re¬ 
course  to  the  lessor  Unlike  in  the  USLC  situation,  the 
lessor  assumes  responsibility  for  the  debt  and  any 
deficiencies  when  the  lessee  defaults  Therefore,  pri¬ 
mary  reliance  upon  the  lessee  under  part  B  does  not 
require  that  the  rental  payments  be  sufficient  to  extin¬ 
guish  the  entire  loan,  with  no  allowance  for  residual 
value  In  fact,  when  the  bank  relies  primarily,  whether 
m  whole  or  in  part,  on  the  residual  value  of  the  leased 


property  for  repayment  of  the  loan,  it  is  relying  on  the 
lessee's  maintenance  of  the  property’s  value.  This  is 
so  whether  or  not  the  lessee  guarantees  residual  value 
because  the  bank  would  place  only  secondary  reli¬ 
ance  on  such  guarantees  or  other  recourse.  Accord¬ 
ingly,  I  believe  that  there  is  primary  reliance  by  the 
bank  on  the  lessee,  for  purposes  of  part  B,  when  the 
rental  payments  plus  the  anticipated  residual  value 
cover  the  entire  amount  of  the  loan. 

My  response  to  your  fifth  question  eliminates  the  need 
to  respond  to  your  sixth  and  seventh  questions  which 
address,  respectively,  the  need  for  a  guarantee  of 
residual  value  and  the  meaning  of  "substantial  or 
significant"  portion  of  the  debt.  Likewise,  my  response 
to  your  fifth  question  eliminates  the  need  to  respond  to 
your  eighth  question,  which  asks  whether  the  "primary 
reliance"  requirement  of  part  B  is  satisfied  with  re¬ 
spect  to  the  recourse  portion  of  a  partial  recourse 
obligation  when  it  is  secured  by  lessee’s  guarantee  of 
residual  value. 

It  appears  to  me  that  you  would  like  to  be  able  to  split 
a  partial  recourse  obligation  secured  by  an  assign¬ 
ment  of  a  lease  into  a  nonrecourse  portion  that  quali¬ 
fies  for  the  USLC  exception  to  the  lending  limits  and  a 
recourse  portion  that  falls  within  part  B  of  Exception  8. 
On  the  basis  of  the  discussion  set  forth  above,  I  do  not 
believe  that  such  an  obligation  can  be  split  in  this 
manner  because: 

1)  the  USLC  letter  is  extremely  narrow  precedent 
specifically  requiring  a  direct  note  from  the 
lessor  to  the  bank,  collateralized  by  an  assign¬ 
ment  of  the  lease,  without  recourse  to  the 
lessor,  and  with  the  lessee  assuming  liability 
for  any  deficiency;  and 

2)  to  qualify  under  parts  A  and  B  of  Exception  8, 
the  lease  must  be  sold  or  discounted  by  the 
lessor  to  the  bank;  a  mere  assignment  would 
result  in  a  direct  obligation  by  the  lessor  to  the 
bank. 

Therefore,  in  order  to  avoid  the  creation  of  a  loan  or 
extension  of  credit  to  the  lessor,  which  would  be 
subject  to  the  lending  limits,  you  will  have  to  make  a 
choice  between  structuring  each  of  the  proposed 
transactions  as  either: 

1)  a  direct  note  by  the  lessor  that  is  without 
recourse  and  is  collateralized  by  an  assign¬ 
ment  of  the  lease,  with  the  lessee  assuming 
liability  for  any  deficiency  (to  fall  within  the 
USLC  exception);  or 

2)  the  bank's  purchase  of  the  lease  with  recourse 
to  the  lessor  made  with  primary  reliance  on  the 


creditworthiness  of  the  lessee  for  repayment  of 
the  loan  (to  fall  within  part  B) 

Your  ninth  question  is  whether  it  matters  for  purposes 
of  Exception  8  if  the  lessee  makes  its  payments  to  the 
Dealer  instead  of  directly  to  the  Bank  The  Office 
position  is  that  the  Dealer  can  accept  the  payments  as 
agent  for  the  Bank  as  long  as  the  Dealer  transmits 
them  to  the  Bank  immediately,  that  is,  within  one 
business  day.  If  the  Dealer  does  not  transmit  them  to 
the  Bank  within  one  business  day,  it  will  have  the  use 
of  the  Bank’s  money  for  some  length  of  time  This 
would  constitute  a  direct  loan  to  the  Dealer  for  the 
period  of  time  that  it  has  control  of  the  money.  Accord¬ 
ingly,  these  amounts  would  be  subject  to  the  restric¬ 
tions  of  12  U.S.C.  §  84,  and  Exception  8  would  be 
inapplicable. 

I  trust  that  this  is  responsive  to  your  inquiry. 

Rosemarie  Oda 
Senior  Attorney 

Legal  Advisory  Services  Division 

*  *  * 


328— March  27,  1985 

This  is  in  response  to  your  letter  of  August  16,  1984, 
concerning  the  conversion  of  private  sector  debt  in  *** 
into  ***  Central  Bank  bonds  and  notes.  You  suggest 
that  the  ***  could  exclude  from  its  lending  limit  to  the 
***  Central  Government  the  bonds  and  notes  delivered 
to  it  under  repurchase  agreements  which  require  the 
original  guarantors  of  the  private  sector  loans  to 
repurchase  the  bonds  and  notes  from  the  ***  on 
demand  or  in  the  event  of  nonpayment  of  principal  or 
interest  by  the  Central  Bank.  Your  legal  analysis  is 
summarized  on  page  2  of  your  letter,  as  follows 

These  transactions  really  involve  the  purchase  of 
third  party  paper,  as  discussed  in  12  C.F.R  § 
32.104.  Upon  failure  of  a  private  sector  borrower 
to  pay  its  debt  upon  maturity  (in  this  case,  due  to 
the  lack  of  foreign  exchange),  the  guarantor  be¬ 
comes  liable  to  the  Bank  for  the  amount  of  the 
loan.  Rather  than  collecting  that  amount  immedi¬ 
ately,  the  Bank  accepts  delivery  of  third  party 
paper  (***  bonds  or  notes)  with  the  obligation  of 
the  guarantor  (now  a  primary  debtor)  to  repur¬ 
chase  the  total  unpaid  balance  of  the  paper 
owned  by  the  Bank  plus  interest  and  expenses, 
irrespective  of  the  market  value  such  paper  may 
have.  Thus  the  original  guarantor  becomes  the 
true  borrower  in  this  case,  and  the  amounts  in- 
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voiveu  will  be  amalgamated  with  loans  outstand- 

n  my  opinion  12  C  F  R  §  32  104.  even  if  it  applies. 

iot  enable  ***  to  avoid  including  the  ’**  Central 
Bank  bonds  and  notes  as  part  of  the  outstanding  debt 
■  **'  Central  Government  Interpretation  32.104 
states  in  pertinent  part 

Where  a  bank  purchases  third-party  paper  sub¬ 
ject  to  an  agreement  that  the  seller  will  repurchase 
the  paper  upon  default  or  at  the  end  of  a  stated 
period  after  default,  the  seller  s  obligation  to  re¬ 
purchase  is  subject  to  12  USC  84  and  is  mea¬ 
sured  by  the  total  unpaid  balance  of  the  paper 
owned  by  the  bank  less  any  applicable  dealer 
reserves  Where  no  more  than  an  agreed 
percentage  of  the  purchase  price  is  retained  by 
the  bank  and  credited  to  a  reserve  to  be  held  as  a 
form  of  collateral  security,  but  the  bank  has  no 
direct  or  indirect  recourse  to  the  seller,  the  loans 
or  extensions  of  credit  do  not  constitute  loans  or 
extensions  of  credit  to  the  seller  subject  to  the 
limitations  of  section  84 

This  Interpretation  is  thus  useful  only  in  determining 
whether  the  seller  of  third  party  paper  is  a  12  U.SC  § 
84  borrower  from  the  purchasing  bank  The  maker  or 
obligor  on  the  paper  is  a  12  U  S  C  §  84  borrower  from 
the  bank,  regardless  of  whether  the  purchase  is  with 
or  without  recourse  to  the  seller  In  other  words,  12 
C  F  R  §  32.104  deals  with  the  proper  treatment  of  a 
seller  of  third  party  paper  for  1 2  U  S  C.  §  84  purposes; 
it  does  not  address  the  status  of  a  maker  or  obligor  on 
the  underlying  paper. 

This  contrasts  sharply  with  the  Interpretation  just 
above  it,  re.  Interpretation  32103(b),  12  C.F  R  § 
32  103(b),  which  deals  with  the  purchase  by  a  national 
bank  of  securities  subject  to  repurchase  agreement 

Fne  purchase  of  other  types  of  securities  [i.e., 
other  than  Type  I  securities]  subject  to  an  agree¬ 
ment  that  the  seller  will  repurchase  at  the  end  of  a 
stated  period  is  regarded  as  a  loan  from  the 
purchasing  bank  to  the  seller  and  not  as  an 
ob i  gation  of  the  underlying  obligor  of  the  security 

(emphasis  added) 

Wt  o  the  purchase  of  securities  subject  to  a  repur- 
agreement  is  not  treated  as  a  loan  from  the 
purchasing  national  bank  to  the  underlying  obligor  on 

for  12  USC  §  84  purposes,  the  *** 

ra  Bank  bonds  arid  notes  do  not  fall  within  the 

Interpretation  Since  you  have  not  sug¬ 
gested  ufi  nation  of  Interpretation  32  103,  I  assume 

has  consistently  limited 


the  scope  of  the  Interpretation,  and  its  predecessor, 
Interpretative  Ruling  7.1131,  12  C.F  R  §  7  1131  to 
domestic  federal,  state  and  local  government  securi¬ 
ties. 

Returning  to  12  C.F.R  §  32.104,  it  is  pertinent  to 
observe  that  the  Interpretation's  predecessors  were 
Interpretive  Rulings  7.1 1 10  and  7.1 1 15,  12  C.F.R  §§ 
7  1110  and  7.1 1 15,  which  dealt  with  the  purchase  of 
third  party  paper  under  repurchase  agreement,  and 
under  a  seller's  reserve,  respectively.  Although  the 
two  rulings  have  been  condensed  into  a  single  Inter¬ 
pretation,  there  has  been  no  change  of  substance  or 
focus.  OCC  Legal  Precedent  Files  relating  to  the 
rulings  show  that  bankers  and  bank  attorneys,  as  well 
as  OCC  personnel,  have  always  taken  for  granted  that 
the  underlying  maker  on  third  party  paper  was  a  12 
U.S  C  §  84  borrower  when  that  paper  was  purchased 
by  a  national  bank. 

This  is  not  surprising  in  view  of  the  wording  of  the 
statute  being  interpreted.  Thus,  until  amended  by  the 
Garn-St  Germain  Act  of  1982,  the  statute  defined 
“obligations  to  include  "the  direct  liability  of  the 
maker  of  paper  discounted  with  or  sold  to  such 
association  and  the  liability  of  the  indorser,  drawer,  or 
guarantor  who  obtains  a  loan  from  or  discounts  paper 
with  or  sells  paper  under  his  guaranty  to  such  asso¬ 
ciation  "  (emphasis  added)  While  Interpretive  Rul¬ 
ings  7  1110  and  7  1115  excluded  nonrecourse  sellers 
of  third  party  paper  from  12  U.S.C.  §  84  coverage, 
they  did  not  affect  makers.  Sellers  with  recourse,  and 
makers  of  the  underlying  paper,  were  both  subject  to 
the  purchasing  bank's  lending  limit.  This  result,  double 
counting,  if  you  will,  was  mandated  by  the  statute.  See 
12  USC  §  84  (1981). 

While  the  lending  limit  statute  now  covers  "direct  or 
indirect  advances  of  funds"  by  a  national  bank  to  a 
person,  instead  of  "obligations"  to  a  national  bank,  this 
is  no  reason  to  exclude  makers  of  third  party  paper 
from  12  U.S  C.  §  84  coverage.  Interpretation  32.104 
does  not  on  its  face  make  such  a  change.  The 
inclusion  of  “indirect"  advances  of  funds  in  the  statu¬ 
tory  definition  of  "loans"  evidences  a  continuing  con¬ 
gressional  intent  to  avoid  potential  loopholes  in  the  law 
that  might  result  from  creative  structuring  of  credit 
transactions 

Current  Exception  8  to  12  U  S  C.  §  84  is  an  additional 
indication  that  makers  of  paper  purchased  by  a  na¬ 
tional  bank  are  subject  to  12  U  S  C  §  84,  whereas  the 
status  of  the  seller  of  such  paper  depends  on  the 
circumstances  of  each  case  When  a  person  sells 
consumer  paper  to  a  national  bank  without  recourse, 
that  seller  is  not  a  12  U  S  C  §  84  borrower  This  is  the 
negative  inference  which  must  be  drawn  from  Excep 


tion  8.  Another  necessary  inference  is  that  the  con¬ 
sumer  makers  of  such  paper  are  12  U.S.C.  §  84 
borrowers.  When  the  person  sells  the  paper  with 
recourse,  that  person  is  ordinarily  a  12  U.S.C.  §  84 
borrower.  However,  Exception  8  provides  that  if  the 
bank  is  relying  primarily  on  the  responsibility  of  each 
maker  for  repayment  then  “the  limitations  of  this  sec¬ 
tion  as  to  the  loans  or  extensions  of  credit  of  each  such 
maker  shall  be  the  sole  applicable  loan  limitations.”  In 
other  words,  a  sale  of  consumer  paper  with  recourse 
ordinarily  involves  a  double  counting,  with  both  the 
seller  and  the  underlying  makers  being  borrowers 
subject  to  12  U.S.C.  §  84  Upon  a  proper  bank 
certification,  however,  only  the  makers  are  considered 
borrowers.  Exception  8  simply  does  not  contemplate  a 
situation  where  the  seller  of  consumer  paper,  but  not 
the  makers,  are  subject  to  12  U.S.C.  §  84. 

Let  us  assume  arguendo  that  there  may  be  circum¬ 
stances  wherein  12  U.S.C.  §  84  should  be  applied  to 
the  seller  for  third  party  paper  but  not  to  the  underlying 
maker.  From  a  policy  point  of  view,  the  situation  you 
posit  is  least  amenable  to  such  an  approach.  In  the 
ordinary  transaction,  the  sale  to  a  national  bank  of 
third  party  paper  with  recourse  to  the  seller  involves  a 
single  seller  and  multiple  underlying  makers.  If  the 
bank  will  exceed  its  lending  limit,  it  will  usually  do  so 
with  respect  to  the  seller  and  not  the  various  makers. 
Excluding  makers  from  lending  limit  consideration 
would  therefore  not  do  violence  to  the  spirit  and 
purpose  of  12  U.S.C.  §  84,  which  has  the  dual  objec¬ 
tive  of  requiring  national  banks  to  diversify  their  credit 
risk  and  spread  the  benefits  of  their  loans  among  the 
broad  community  being  served.  In  fact,  it  is  very 
unlikely  that  a  national  bank  would  exceed  its  lending 
limit  to  one  of  many  makers  of  underlying  paper,  and 
yet  not  exceed  its  lending  limit  to  the  seller  of  the 
paper. 

In  the  situation  you  posit,  by  contrast,  there  is  a  single 
maker  (***  Central  Bank)  and  a  number  of  “sellers”  of 
the  paper  (the  guarantors  of  the  bonds  and  notes).  To 
exclude  the  maker  of  the  paper  from  12  U.S.C.  §  84 
coverage  would  do  violence  to  the  statute  and  create 
a  loophole  of  potentially  vast  proportions.  Thus,  under 
the  logic  you  propose,  a  national  bank  could  purchase 
subject  to  a  repurchase  agreement  notes  issued  by  a 
single  entity  but  sold  by  various  other  entities,  without 
ever  having  to  worry  about  12  U.S.C.  §  84.  The  single 
entity  (in  this  case  the  ***  Central  Bank)  could  obtain 
unlimited  credit  from  ***  by  the  simple  expedient  of 
finding  various  parties  to  sell  its  notes  to  the  ***  under 
a  repurchase  agreement  or  guarantee.  This  is  the  very 
kind  of  situation  where  it  is  most  important  to  view  the 
underlying  maker  of  the  paper  being  bought  as  a  12 
U.S.C.  §  84  borrower. 


There  are  other  problems  associated  with  reaching 
the  conclusion  you  suggest  For  example,  it  does  not 
make  much  sense  to  treat  the  guarantors  of  the  *** 
Central  Bank  bonds  and  notes  as  the  exclusive  bor¬ 
rowers  from  ***  for  12  U.S.C  §  84  purposes  when  (1) 
the  guarantors  have  not  received  any  of  the  proceeds, 
(2)  they  are  private  entities  (presumably)  guaranteeing 
public  debt,  and  (3)  they  were  guarantors  of  the 
original  loans  made  to  ***  private  sector  borrowers  Of 
course,  ***  could  quickly  solve  any  12  U.S.C.  §  84 
problem  on  the  bonds  and  notes  by  simply  calling  the 
guarantees  now 

Toward  the  end  of  your  letter,  you  observe  that  a 
number  of  your  private  sector  customers  have  elected 
to  roll  over  their  loans,  using  the  ***  Central  Bank 
bonds  and  notes  as  collateral.  We  agree  with  your 
conclusion  that  the  bonds  and  notes  in  these  circum¬ 
stances  need  not  be  included  in  the  ***  Central 
Government’s  outstanding  debt  for  lending  limit  cal¬ 
culations. 

I  trust  that  this  reply  is  responsive  to  your  inquiry. 

William  B.  Glidden 

Assistant  Director 

Legal  Advisory  Services  Division 

*  *  * 


329— March  4,  1985 

Mr.  William  W.  Wiles,  Secretary 

Board  of  Governors  of  the  Federal  Reserve  System 

20th  Street  &  Constitution  Avenue,  N.W. 

Washington,  D  C.  20551 

Re:  A.G.  Becker,  Inc.  v.  Board  of  Governors,  No. 
80-2614:  Securities  Industry  Association  v.  Board 
of  Governors,  No.  80-2730  (D.D.C.) 


Dear  Mr.  Wiles: 

The  Office  of  the  Comptroller  of  the  Currency  (Office) 
is  responding  to  the  letter  dated  December  3,  1984,  of 
the  Board  of  Governors  of  the  Federal  Reserve  System 
(Board)  to  Bankers  Trust  Company,  New  York  (Bank¬ 
ers  Trust).  In  its  letter,  the  Board  requested  Bankers 
Trust  to  provide  information  concerning  its  current 
third-party  commercial  paper  placement  activities,  in 
order  to  determine  whether  such  activities  constitute 
the  “issuing,”  “underwriting,"  “selling"  or  "distribut- 
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of  securities  within  the  meaning  of  the  Glass- 
Steaga  Act  n  Securities  Industry  Association  v. 
Boaro  of  Governors  of  the  Federal  Reserve  System, 
82  L  Ed  2d  107  (1984)  [Becker),  the 
United  States  Supreme  Court  held  that  commercial 
paper  being  marketed  by  Bankers  Trust  on  behalf  of 
third-party  corporate  issuers  was  a  ''security"  for  pur¬ 
poses  of  the  Glass-Steagall  Act  The  Supreme  Court 
did  not  decide  whether  Bankers  Trust’s  activities  con¬ 
stituted  the  "issuing  ",  "underwriting",  "distributing"  or 
selling  of  securities  under  the  Glass-Steagall  Act 
and  remanded  this  issue  to  the  United  States  District 
Court  (DDC  )  for  determination  In  turn,  the  District 
Court,  by  Order  dated  October  19,  1984,  remanded 
the  above-captioned  cases  to  the  Board  for  resolution 
of  this  issue 


The  Office's  interest  in  this  matter  arises  from  its  status 
as  the  primary  regulator  of  national  banks  and  the 
primary  administrator  of  the  National  Bank  Act,  12 
USC  §  1  et  see  While  the  commercial  paper  place¬ 
ment  activities  in  question  are  conducted  by  a  state- 
chartered  bank  which  is  a  member  of  the  Federal 
Reserve  System,  and  therefore  not  subject  to  the 
Comptroller's  regulatory  or  supervisory  jurisdiction, 
the  legal  issues  involved  concern  the  application  of 
the  Glass-Steagall  Act  to  the  sale  by  a  commercial 
bank  of  third-party  commercial  paper  Because  na¬ 
tional  banks  play  a  significant  role  in  the  domestic 
commercial  paper  markets,  the  resolution  of  these 
legal  questions  could  have  a  significant  impact  upon 
the  operations  of  national  banks. 


We  have  carefully  considered  the  matters  raised  in  the 
Board  s  December  3  letter,  as  well  as  the  information 
and  arguments  contained  in  Bankers  Trust  s  January 
17,  1985,  response  Based  on  these  letters,  and  our 
review  of  the  relevant  statutory  provisions,  legislative 
history,  and  applicable  judicial  and  administrative 
precedents,  we  believe  that  the  commercial  paper 
placement  activities  currently  being  conducted  by 
Bankers  Trust  constitute  the  purchase  and  sale  of 
securities  "without  recourse,  solely  upon  the  order, 
and  for  the  account  of,  customers'  within  the  meaning 
of  Section  16  of  the  Glass-Steagall  Act,  12  U  SC  § 
24(7)  Hence  these  activities  are  expressly  authorized 
by  the  national  banking  laws  Further,  the  commercial 
paper  placement  activities  currently  being  conducted 
by  Bankers  Trust  do  not  constitute  the  "issuing," 
underwriting  selling  or  distributing"  of  securities 
prohibited  by  Sections  16  and  21  of  the  Glass-Steagall 
§§  24(7)  and  378  Finally,  the  Office 
be  eves  that  the  Bankers  Trust  activities  in  question 
of  present  the  hazards,  against  which  the  Glass- 


Background 


Our  analysis  of  Bankers  Trust's  commercial  paper 
activities  is  based  upon  the  facts  contained  in  its  letter 
dated  January  17,  responding  to  the  Board  s  Decem¬ 
ber  3  letter  Bankers  Trust  began  its  commercial  paper 
placement  service  (hereinafter  Service)  in  1978,  in 
response  to  changes  in  the  short-term  lending  market, 
particularly  the  increased  tendency  of  large  corporate 
issuers  to  borrow  short-term  funds  directly  from  the 
financial  markets  instead  of  commercial  banks.  Ac¬ 
cordingly,  Bankers  Trust  began  to  act  as  an  agent  and 
financial  advisor  for  issuers  of  commercial  paper,  and 
developed  the  Service,  which  was  designed  to  assist 
its  corporate  customers  in  obtaining  short-term  fi¬ 
nancing  for  current  operations. 

Bankers  Trust  offers  the  Service  only  to  large  corpo¬ 
rations  issuing  commercial  paper  which  is  highly  rated 
by  recognized  commercial  paper  rating  agencies.  As 
a  financial  advisor,  Bankers  Trust  provides  advice  to 
its  corporate  issuer-customers  concerning  the  rates 
and  maturities  at  which  their  commercial  paper  may 
be  sold  The  issuer  then  determines  whether  to  enter 
the  commercial  paper  market,  when  to  enter  the 
market,  and  how  much  paper  it  intends  to  sell. 

Once  these  decisions  are  made  by  the  corporate 
issuer.  Bankers  Trust,  acting  as  the  agent  of  the 
issuer,  places  commercial  paper  in  the  market  with 
sophisticated  institutional  investors.  Bankers  Trust 
makes  no  contractual  commitments  to  its  issuer- 
customers  to  use  its  "best  efforts"  to  sell  their  com¬ 
mercial  paper.  Under  no  circumstances  does  Bankers 
Trust  take  any  ownership  interest  in  the  commercial 
paper  which  it  is  placing  in  the  market,  nor  does  it  take 
any  security  interest  in  any  commercial  paper  being 
placed  by  the  Service  Moreover,  Bankers  Trust  does 
not  make  any  loans  on  such  paper  or  otherwise  take 
any  such  paper  as  collateral  for  any  loans  made  by  it. 
In  some  cases,  issuers  of  commercial  paper  may  have 
outstanding  backup  lines  of  credit  with  Bankers  Trust 
or  other  banks.  These  lines  of  credit,  however,  are 
independently  established  in  advance  in  accordance 
with  customary  bank  commercial  lending  practices, 
and  do  not  depend  upon  the  use  of  the  Service  by  any 
issuer  We  further  understand  that  Bankers  Trust  does 
not  purchase  any  commercial  paper  placed  through 
this  Service  for  its  fiduciary  accounts,  nor  does  it  buy 
commercial  paper  through  the  Service  for  any  ac¬ 
counts  as  to  which  Bankers  Trust  or  its  affiliates 
provide  investment  management  or  investment  advi¬ 
sory  services,  except  at  the  specification  of  these 
accounts 

As  compensation  for  providing  the  Service.  Bankers 
Trust  receives  a  fixed  commission  agreed  upon  in 


advance  with  the  issuer,  generally  an  8th  of  a  percent 
or  less  of  average  outstanding  balances  computed  on 
an  annualized  basis.  The  commission  agreed  upon 
between  Bankers  Trust  and  a  commercial  paper  is¬ 
suer  does  not  depend  on  the  fluctuating  value  of 
commercial  paper  which  is  placed  through  the  Ser¬ 
vice. 

All  purchasers  of  commercial  paper  available  through 
the  Bankers  Trust  Service  are  sophisticated  institu¬ 
tional  investors  which  regularly  participate  in  the  short¬ 
term  money  markets  and  routinely  purchase  obliga¬ 
tions  such  as  Treasury  bills,  municipal  securities, 
certificates  of  deposit  and  other  banking  instruments. 
As  a  practice,  Bankers  Trust  does  not  generally  ad¬ 
vertise  the  availability  of  its  Service,  and  sells  commer¬ 
cial  paper  only  in  large  denominations.  Bankers  Trust 
provides  its  purchaser-customers  with  factual  informa¬ 
tion  concerning  each  commercial  paper  issuer  which 
contains  publicly  available  summary  information  about 
the  issuer,  including  applicable  ratings  and  published 
financial  data.  Purchasers  of  commercial  paper 
through  the  Service  also  have  access  to  published 
and  other  reports  prepared  by  the  issuers,  including 
those  required  to  be  filed  with  the  Securities  and 
Exchange  Commission  (SEC)  pursuant  to  the  require¬ 
ments  of  the  federal  securities  laws.  Bankers  Trust 
makes  no  representations  or  warranties  to  purchasers 
concerning  the  commercial  paper  offered  through  the 
Service.  It  sells  no  commercial  paper  subject  to  repur¬ 
chase  agreement,  endorsement  or  other  arrangement 
which  would  permit  a  purchaser  of  commercial  paper 
through  the  Service  to  have  recourse  against  Bankers 
Trust. 

Bankers  Trust  states  that  it  has  materially  changed  the 
Service  from  the  commercial  paper  placement  Service 
which  was  offered  as  of  1978:  Bankers  Trust  no  longer 
lends  short-term  funds  to  commercial  paper  issuers  at 
approximately  the  rate  at  which  their  paper  is  being 
sold  in  the  market,  and  no  longer  commits  to  take  back 
any  percentage  of  an  unsold  commercial  paper  issue. 
As  noted  above,  however,  commercial  paper  issuers 
may  previously  have  established  backup  lines  of 
credit  with  Bankers  Trust  or  other  banks,  and  may 
draw  upon  this  credit  in  the  event  that  an  issue  of 
commercial  paper  is  not  fully  sold. 

Analysis 

As  is  commonly  known,  the  Glass-Steagall  Act  was 
enacted  in  1933  in  the  aftermath  of  the  general  col¬ 
lapse  of  the  nation’s  financial  markets.  It  is  a  prohibi¬ 
tory  statute  designed  to  separate  “as  completely  as 
possible  commercial  from  investment  banking’’.  Board 
of  Governors  of  the  Federal  Reserve  System  v.  Invest¬ 
ment  Company  Institute,  450  U  S.  46,  70  (1981).  In 
furtherance  of  this  purpose,  Section  16  limits  the 


“business  of  dealing  in  securities  and  stock"  by  banks 
to  the  purchase  and  sale  of  securities,  “without  re¬ 
course,  solely  upon  the  order,  and  for  the  account  of, 
customers,"  except  securities  which  commonly  are 
known  as  "investment  securities"  within  the  meaning 
of  12  U.S.C.  §  24(7).  Section  21,  on  the  other  hand, 
approaches  the  demarcation  between  investment  and 
commercial  banking  by  prohibiting  persons  engaged 
in  certain  types  of  investment  banking  activities  from 
being  in  the  business  of  receiving  deposits  It  gener¬ 
ally  is  agreed  that  these  two  sections,  which  are  the 
“principal  provisions"  of  the  Glass-Steagall  Act,  are 
coextensive  in  their  coverage.  Becker,  82  L.  Ed  2d  at 
116-1177 

A  primary  concern  of  the  Congress  which  enacted  the 
Glass-Steagall  Act  was  the  establishment  by  commer¬ 
cial  banks  of  securities  affiliates  to  engage  in  large 
scale  distributions  of  speculative  securities  to  mem¬ 
bers  of  the  public,  and  the  commitment  of  bank 
capital,  or  the  capital  of  their  affiliates,  to  such  “stock 
gambling"  operations.  S.  Rep.  No.  77  to  Accompany 
S.  1631,  73d  Cong.,  1st  Sess.  8,  10  (1933).*  2  The 
legislative  history  confirms  that,  among  other  things, 
banks  would  be  permitted  to  continue  the  purchase 
and  sale  of  securities  as  agent  for  their  customers.  Id., 
at  16.  By  the  same  token,  there  is  no  indication  in  the 
legislative  history  of  the  Glass-Steagall  Act  that  Con- 


'Sectlon  16  of  the  Glass-Steagall  Act  by  its  terms  applies  only  to 
national  banks,  but  is  made  applicable  to  member  banks  by  12 
U.S.C.  §  335.  Section  21  of  the  Glass-Steagall  Act  applies  to  all 
entities  engaged  in  the  commercial  banking  business  Two  other 
sections  of  the  Glass-Steagall  Act,  Sections  20  and  32,  essentially 
prohibit  affiliations  and  management  interlocks  between  member 
banks  and  entities  engaged  "principally"  or  “primarily"  in  certain 
prohibited  securities  activities,  respectively,  12  U.S.C.  §§  377  and 
78  Inasmuch  as  the  Bankers  Trust  Service  involves  the  perfor¬ 
mance  directly  by  a  bank  of  certain  types  of  securities  activities,  and 
not  through  an  affiliate,  Sections  20  and  32  are  not  relevant  to  our 
analysis 

2The  Senate  Report  stated 

National  banks  were  never  intended  to  undertake  investment 
banking  business  on  a  large  scale,  and  the  whole  tenor  of 
legislation  and  administrative  rulings  concerning  them  has 
been  away  from  recognition  of  such  a  growth  in  the  direction  of 
investment  banking  as  legitimate.  Nevertheless,  it  has  contin¬ 
ued,  and  a  very  fruitful  cause  of  bank  failures,  especially  within 
the  past  three  years,  has  been  the  fact  that  the  funds  of  various 
institutions  have  been  so  extensively  “tied  up"  in  long-term 
investments  The  growth  of  the  investment  portfolio  of  the  bank 
itself  has  been  greatly  emphasized  in  importance  by  the 
organization  of  allied  or  affiliated  companies  under  State  laws 
through  which  even  more  extensive  advances  and  investments 
in  the  security  market  could  be  made 
(Senate  Report,  at  8  See  also  id.,  at  10.) 

The  Congress  also  was  concerned  about  the  role  played  by  bank 
credit  activities  in  the  "fueling"  of  speculative  securities  activities 
id  at  3^1,  9  The  1933  legislation  enacted  by  the  Congress 
addressed  this  concern  by,  among  other  things,  imposing  restric¬ 
tions  on  "broker's  loans”  and  loans  to  affiliates,  as  well  as  through 
the  prohibitions  on  securities  activities  contained  in  the  Glass- 
Steagall  Act  See.  eg.  Sections  1 1  and  13  of  the  Act  Pub  L  No 
73  -66,  Ch  89,  48  Stat  181  182,  183  (1933) 
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>ought  to  prohibit  in  any  fashion  the  financial 
advisory  or  private  financing  activities  which  commer- 
:tal  banks  have  routinely  provided,  and  of  course 
continue  to  provide,  to  institutional  and  individual 
Thus,  viewed  as  a  whole,  the  Glass- 
Steagali  Act  primarily  was  intended  to  remove  banks 
from  the  business  of  committing  their  assets  directly  or 
ndirectly  as  principal,  to  speculative  securities  pro¬ 
motions  Investment  Company  Institute  v.  Camp.  401 
US  617  630-34  (1971 ),  Securities  Industry  Associa¬ 
tion  v  Board  of  Governors  of  the  Federal  Reserve 
System.  468  U  S _ 82  L  Ed  2d  158.  169  n  23  (1984). 

A  The  Bankers  Trust  Service  is  an  activity  authorized 
by  Section  16  of  the  Glass-Steagall  Act 

Section  16  of  the  Glass-Steagall  Act  authorizes  na¬ 
tional  banks  (and.  by  application  of  12  U  S  C.  §  335. 
member  banks)  to  engage  in  the  purchase  and  sale  of 
securities  ‘without  recourse,  solely  upon  the  order, 
and  for  the  account  of,  customers".  We  believe  that 
the  Bankers  Trust  Service,  being  the  kind  of  activity 
described  in  Section  16,  is  an  activity  expressly  au¬ 
thorized  by  the  national  banking  laws. 

The  federal  courts  thus  far  have  agreed  that  the 
Glass-Steagall  Act  generally  allows  commercial  banks 
and  their  affiliates  to  engage  in  the  business  of  pur¬ 
chasing  and  selling  securities  for  the  accounts  of 
others  In  Securities  Industry  Association  v  Board  of 
Governors  of  the  Federal  Reserve  System.  82  L.  Ed 
2d  158  (1984)  {Schwab),  the  Supreme  Court  upheld 
the  Board's  administrative  determination  that  the  es¬ 
tablishment  by  a  bank  holding  company  of  a  subsid¬ 
iary  to  engage  in  the  business  of  "discount  brokerage" 
(i  e  ,  purchasing  and  selling  securities  for  customers 
without  providing  investment  advice)  was  permitted 
under  Sections  20  and  32  of  the  Glass-Steagall  Act.3 
Similarly,  the  U  S  District  Court  (District  of  Columbia) 
has  held  that  a  national  bank's  establishment  of  an 
operating  subsidiary  to  provide  discount  brokerage  is 
an  activity  expressly  permitted  under  Glass-Steagall 
Act  Section  16  Securities  Industry  Association  v 
Comptroller  of  the  Currency.  577  F  Supp  252, 
254-57  (D  D  C  1983),  cross-appeals  docketed.  Case 
Nos  84-5026  and  84-5085  (DC  Cir  1984)  ( Security 

While  construing  different  sections  of  the  Glass- 
Sfeagai  Act.  the  reasoning  behind  these  two  deci- 

■  jpra  The  Court  also  upheld  the  Board  s  decision  that 
Hoidmq  Company  Act  of  1956  as  amended  12 


sions  is  the  same  the  providing  of  securities  broker¬ 
age  to  the  public  by  commercial  banks  or  their  affil¬ 
iates  is  prohibited  neither  by  the  language  nor  the 
intent  of  the  Glass-Steagall  Act,  and  raises  none  of  the 
"hazards"  against  which  the  Act  was  enacted 
Schwab.  82  L.  Ed  2d  at  168-69;  Security  Pacific,  577 
F  Supp  at  254-57.  In  this  regard,  the  decisions 
focused  on  legislative  history  of  the  Glass-Steagall  Act 
which  confirms  that,  under  the  Act,  banks  were  to  be 
permitted  to  engage  in  securities  brokerage  activities 
to  the  same  extent  as  theretofore  5  Security  Pacific, 
577  F.  Supp  at  255.  Rejecting  the  argument  that  the 
1933  Congress  intended  to  limit  bank  brokerage  ac¬ 
tivities  to  an  "accommodation"  function  provided  for 
existing  customers,  both  decisions  concluded  that 
public  securities  brokerage  was  not  an  activity  which 
raised  the  promotional  pressures,  dangers  of  public 
identification  with  a  securities  business,  and  conflicts 
of  interest  against  which  the  Congress  sought  to 
legislate  in  the  Glass-Steagall  Act.  82  L.  Ed.  2d  at 
168-69:  577  F  Supp  at  255. 

The  courts  have  had  less  occasion  to  consider 
whether  the  purchase  and  sale  of  securities  for  the 
account  of  customers,  coupled  with  investment  advi¬ 
sory  or  other  financial  counseling  services,  is  an 
activity  authorized  under  Section  16  of  the  Glass- 
Steagall  Act  One  judicial  decision,  however,  has 
stated  that  the  Section  16  statutory  test  is  satisfied  if 
no  sales  or  purchases  [of  securities]  are  executed 
unless  directed  by  the  customer,  and  .  .  .  the  customer 
has  full  beneficial  ownership  of  the  securities."  New 
York  Stock  Exchange  v.  Smith.  404  F.  Supp  1091, 
1097,  (D  D  C  1975),  reversed  for  lack  of  ripeness  sub 
nom.  New  York  Stock  Exchange  v.  Bloom,  562  F.2d 
736  (D  C.  Cir  1977),  cert  denied,  435  U  S  942  (1978) 
{NYSE)  Similarly,  this  Office  has  stated  that  a  national 
bank  is  purchasing  and  selling  securities  solely  on  the 
order  and  for  the  account  of  customers  within  the 
meaning  of  Section  16  "whenever  the  ultimate  deci¬ 
sion  to  buy  or  sell  and  the  choice  of  the  security  rests 
with  the  customer  and  not  with  the  bank,"  even  if  the 
bank  offers  investment  advice  incidental  to  brokerage 
transactions.  Decision  of  the  Comptroller  of  the  Cur¬ 
rency  Concerning  an  Application  by  American  Na¬ 
tional  Bank  of  Austin,  Texas,  to  Establish  an  Operating 
Subsidiary  to  Provide  Investment  Advice  (Sept  2, 
1983),  reprinted  in  [1983-1984  Transfer  Binder]  Fed 
Banking  L  Rep  *  99,732  {American  National)  The 
reasoning  behind  NYSE  and  this  Office's  American 
National  decision  is  substantially  the  same  purchases 
and  sales  of  securities  by  a  bank  for  the  account  of  a 
customer,  where  the  customer  makes  the  decision  to 
buy  or  sell,  conform  to  the  language  of  Section  16  and 
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cSee  S  Rep  No  77  supra  at  16 


effectively  avoid  the  promotional  and  conflicts- 
of-interest  “hazards"  at  which  the  Glass-Steagall  Act 
was  directed.  See  discussion  at  pp.  15-17  below. 

In  view  of  the  foregoing,  the  Office  believes  that  the 
Bankers  Trust  Service  is  an  activity  which  is  authorized 
by  Section  16  of  the  Glass-Steagall  Act.  The  Service  in 
question  satisfies  the  plain  language  of  Section  16. 
Bankers  Trust  acts  purely  as  an  agent  in  the  sale  of 
commercial  paper  to  institutional  customers,  and  as¬ 
sumes  no  recourse  liability  whatsoever6  in  the  sale  of 
paper  under  the  Service.  Moreover,  Bankers  Trust 
only  sells  the  commercial  paper  of  issuers  which  make 
the  independent  decision  to  sell  their  paper  in  the 
commercial  paper  markets,  i.e.,  “on  order’’  of  those 
issuers;7  by  the  same  token,  Bankers  Trust  sells  such 
paper  only  to  customers  which  independently  make 
the  investment  decision  to  buy  such  paper,  i.e.,  “on 
order”  of  those  customers.  See,  NYSE,  supra,  404  F. 
Supp.  at  1099. 

The  fact  that  Bankers  Trust  acts  as  a  financial  advisor 
to,  and  receives  its  Service  commissions  from,  third- 
party  issuers  of  commercial  paper  does  not  affect  the 
fact  that  the  Service  is  an  agency  activity  authorized 
under  Section  16.  The  financial  advice  which  Bankers 
Trust  provides  to  issuers  using  the  Service  merely 
assists  a  commercial  paper  issuer  in  deciding  how 
much  commercial  paper  to  sell,  and  at  what  maturities 
and  rates  to  sell  that  paper.  The  decision  actually  to 
sell  the  paper,  however,  is  that  of  the  issuer  alone,  and 
not  Bankers  Trust;  the  decision  to  purchase  that 
paper,  in  turn,  is  that  of  the  institutional  customers 
alone,  again  not  Bankers  Trust.  See,  NYSE,  supra,  404 
F.  Supp.  at  1097.  See  also  American  National  Deci¬ 
sion,  supra. 

By  the  same  token,  the  commission  Bankers  Trust 
receives  from  issuers  of  commercial  paper  does  not 


6  The  phrase  “without  recourse”  used  in  Section  16  refers  to  a 
bank's  risk  as  endorser  or  maker  with  respect  to  securities  pur¬ 
chased  or  sold  as  agent  of  a  customer  This  is  not  a  risk,  however, 
that  a  bank  assumes  in  securities  brokerage  transactions  Security 
Pacific,  577  F.  Supp.  at  257.  See,  Awotin  v.  Atlas  Exchange  National 
Bank,  295  U  S  209,  212  (1935)  The  existence  of  backup  lines  of 
credit  between  Bankers  Trust  and  commercial  paper  issuers  using 
the  Service  does  not  allow  any  person  to  have  recourse  against 
Bankers  Trust  for  the  purchase  and  sale  of  commercial  paper 
These  lines  of  credit  in  no  way  are  contingent  on  the  use  or  success 
of  the  Service,  nor  do  they  transfer  the  risk  of  loss  to  Bankers  Trust 
Should  an  issuer  "draw  down"  its  backup  line  of  credit,  that  issuer 
is  fully  obligated  to  repay  that  loan,  plus  interest 

7There  is  nothing  in  the  language  of  the  Glass-Steagall  Act  which 

prohibits  an  issuer  of  securities  from  being  a  “customer"  of  a  bank 

for  purposes  of  the  Section  16  authorization  In  fact,  in  its  1977  study 
of  commercial  bank  private  placement  activities,  the  Board  staff 
observed  that  a  bank  acting  as  an  agent  in  the  private  sale  of  a 
corporate  issuer's  securities  "is  not  selling  for  its  own  account,  or 
with  recourse  to  it,  but  on  the  order  and  for  the  account  of  its 
customer,  the  issuer."  Federal  Reserve  Board  Staff,  Commercial 
Bank  Private  Placement  Activities,  at  95  (1977)  (emphasis  added) 


detract  from  the  agency  capacity  in  which  Bankers 
Trust  acts  in  offering  its  services  to  purchasers  of  that 
paper.  Moreover,  the  commission  is  fixed  in  advance 
based  on  the  face  amount  of  commercial  paper  sold 
not  the  rate  at  which  it  is  to  be  sold — and  does  not 
depend  on  any  changes  in  value  of  the  paper  placed 
under  the  Service.  Thus,  Bankers  Trust  sells  commer¬ 
cial  paper  “as  an  agent  for  commission,  not  a  principal 
for  profit.”  Securities  Industry  Association  v.  Board  of 
Governors  of  the  Federal  Reserve  System,  716  F  2d 
92,96  (D  C.  Cir.  1983),  affirmed,  Schwab,  82  L.  Ed  2d 
158,  167  (1984).  Finally,  the  commission  (an  8th  of  a 
point  or  less  of  average  outstanding  balances)  is 
reasonable  and  is  not  at  all  unusual  for  short-term 
money  market  transactions  of  this  type,  and  bears  no 
resemblance  to  what  commonly  is  viewed  as  a  prin¬ 
cipal’s  “markup.”  Cf.  Securities  Industry  Association  v . 
Federal  Home  Loan  Bank  Board,  588  F.  Supp  749, 
763  n.  43  (D.D.C.  1984)  (sale  of  mutual  fund  shares  by 
brokerage  service,  which  offers  limited  investment 
advice,  operating  on  thrift  institution  premises,  utilizing 
dual  employees,  where  seller  receives  “usual  and 
customary"  commission  from  mutual  fund  distributor 
and  does  not  take  shares  into  its  own  portfolio,  does 
not  violate  Section  21  of  the  Glass-Steagall  Act). 

We  believe  that  the  Bankers  Trust  Service  fits  within 
the  holdings  and  reasoning  of  the  Schwab.  Security 
Pacific  and  NYSE  decisions  noted  above.  Conse¬ 
quently,  it  is  our  opinion  that  the  Bankers  Trust  Service 
is  an  activity  which  is  authorized  under  Section  16  of 
the  Glass-Steagall  Act.8 

2.  The  Bankers  Trust  Service  does  not  constitute  the 
“underwriting”  or  “distribution”  of  securities  within  the 

meaning  of  Sections  16  and  21  of  the  Glass-Steagall 

Act 


We  also  believe  that  the  Bankers  Trust  Service  does 
not  constitute  a  prohibited  “underwriting”  or  “distribu¬ 
tion”  activity  for  purposes  of  Sections  16  and  21  of  the 
Glass-Steagall  act.9 


0The  Bankers  Trust  Service  also  does  not  present  any  of  the 
“hazards"  against  which  the  Glass-Steagall  Act  was  directed  This 
point  is  discussed  at  pp  15-17  below 

9The  issue  of  whether  Bankers  Trust  is  "issuing"  securities,  or 
"dealing"  in  securities,  can  be  summarily  decided  First  by  no 
reasonable  construction  of  the  term  can  Bankers  Trust  be  deemed 
to  be  the  “issuer"  of  commercial  paper  being  placed  through  its 
Service  Cl  1  Loss,  Securities  Regulation,  at  455  (2d  ed  1961) 
Similarly,  inasmuch  as  Bankers  Trust  does  not  purchase  or  sell  any 
commercial  paper  through  its  Service  for  its  own  account  we  think 
it  is  clear  that  Bankers  Trust  does  not  “deal"  in  commercial  paper 
placed  through  its  Service  Schwab,  supra.  82  L  Ed  2d  at  167  n  18 
Cf  Section  3(a)(5)  of  the  Securities  Exchange  Act  of  1934,  15  U  S  C 
§  78c(a)(5)  (definition  of  "dealer")  Thus,  the  term  "dealing  has  a 
generally  well  accepted  meaning,  referring  specifically  to  a  trans 
action  in  which  a  person  purchases  and  sells  securities  for  his  or  her 
own  account 
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G  dSs-Steagan  Act  aoes  not  explicitly  define  the 
terms  underwriting  ,  distribution  or  "selling  Simi- 
arly  while  the  legislative  history  of  the  Glass-Steagall 
Act  refers  extensively  to  the  general  purposes  for 
which  the  Act  was  enacted,  that  history  provides  no 
specific  guidance  as  to  the  meaning  of  these  terms  as 
they  are  used  in  Sections  16  and  21  of  the  Act  As  we 
previously  have  discussed,  however,  the  Act's  legis¬ 
lative  history  reflects  a  predominant  concern  with  the 
commitment  of  bank  capital  to  perilous  securities 
trading,  distribution  and  market-making  activities.  S. 
Rep  No  77,  supra,  at  8,10  This  concern  clearly 
suggests  that  the  Congress  was  seeking  to  bar  banks 
from  the  business  of  acting  in  a  principal  capacity  in 
the  buying  and  selling  of  securities  (other  than  invest¬ 
ment  securities).  By  the  same  token,  the  legislative 
history  of  the  Glass-Steagall  Act  contains  no  indication 
that  bank  agency  activities  were  a  target  of  the  Act’s 
prohibitory  provisions.  Id.,  at  16 

Consistent  with  the  legislative  intent,  what  Supreme 
Court  and  other  judicial  reasoning  exists  on  this  issue 
draws  a  distinction  between  principal  and  agency 
activities  under  the  Glass-Steagall  Act  The  Supreme 
Court  has  observed  that  the  terms  “underwriting'’  and 
’distribution’’  traditionally  apply  to  a  function  "dis¬ 
tinctly  different  from  that  of  a  securities  broker.” 
Schwab.  82  L  Ed  2d  at  167.  In  the  same  opinion,  the 
Supreme  Court  observed  that  in  the  “typical  distribu¬ 
tion"  of  securities,  "an  underwriter  purchases  securi¬ 
ties  from  an  issuer,  frequently  in  association  with  other 
underwriters  ”  Id..  82  L  Ed  2d  at  167,  n.17.  The  Court 
also  stated  that  the  term  "public  sale"  (contained  in 
Sections  20  and  32  of  the  Glass-Steagall  Act),  used  in 
conjunction  with  the  terms  “issue",  “flotation”,  “under¬ 
writing’  and  "distribution"  of  securities,  “has  no  rele¬ 
vance  to  the  brokerage  business  at  issue  in  this  case.” 
82  L  Ed  at  1 67  See  also,  Security  Pacific,  supra,  577 
F  Supp  at  254-57 

Thus,  the  Glass-Steagall  prohibitions  on  “underwrit¬ 
ing  ,  distributing  and  selling"  of  securities  essen¬ 
tially  are  directed  at  securities  distribution  and  sales 
activities  where  the  bank  is  acting  as  a  principal — i  e  , 
where  it  purchases  for  its  own  portfolio,  or  invests  in 
securities  it  later  sells  to  customers  By  the  same 
token  the  permissible  nature  of  agency  transactions 
generally  has  been  recognized  explicitly  by  the  Su¬ 
preme  Court  and  other  federal  courts  See.  Schwab, 
supra  (an  underwriter  normally  acts  as  principal 
whereas  a  broker  executes  orders  solely  as  agent), 
Security  Pacific,  supra  (bank  brokerage  activity  is 
permissible  under  the  Glass-Steagall  Act  since  the 
bank  does  not  buy  and  sell  securities  for  its  own 
See  also  New  York  Stock  Exchange  v 
supra  Board  of  Governors  v  ICI.  supra,  450 


U  S  at  75,  n.55  Bankers  Trust,  of  course,  acts  only  as 
an  agent  in  offering  its  service  10 

This  resolution,  however,  is  not  complete,  because  the 
Supreme  Court  specifically  has  left  open  the  question 
of  whether  one  kind  of  securities  distribution  activity 
conducted  on  an  agency  basis,  “best  efforts”  under¬ 
writing,  is  prohibited  under  the  Glass-Steagall  Act 
Schwab,  82  L  Ed  2d  at  1 67,  n  1 7  Further,  we  are  left 
with  the  question  of  what  constitutes  a  "distribution”  or 
"underwriting",  if  one  assumes  that  these  terms  can 
include  particular  securities  activities  of  an  “agency” 
nature  Indeed,  the  Board's  December  3  letter  raises 
similar  questions  concerning  the  Bankers  Trust  Ser¬ 
vice,  inasmuch  as  it  not  only  identifies  the  issue  of 
"best  efforts”  underwriting  under  the  Glass-Steagall 
Act,  but  also  refers  to  the  indeterminate  status  of  bank 
"private  placements”,  i.e.,  bank  placements  of  third- 
party  securities  with  a  limited  number  of  purchasers 
through  privately-negotiated  transactions,  under  the 
Glass-Steagall  Act.  The  Bankers  Trust  Service  does 
indeed  perform  its  agency  brokerage  activities 
through  transactions  bearing  a  strong  resemblance  (if 
not  an  identity)  to  private  placement  activities.  See  L. 
Loss,  Fundamentals  of  Securities  Regulation,  at  90 
(1983). 

At  the  outset,  we  would  urge  the  Board  to  set  aside  the 
question  of  "best  efforts”  underwriting  under  the 
Glass-Steagall  Act,  because  there  is  no  need  to  reach 
this  issue  Best  efforts”  underwriting,  in  the  accepted 
commercial  meaning  of  the  term,  consists  of  under¬ 
writing  arrangements  whereby  an  investment  banker, 
acting  as  agent  for  an  issuer,  contractually  commits 
with  an  issuer  to  use  his  “best  efforts”  to  effect  the  sale 
of  securities  to  members  of  the  public.  See.  e  g , 
Unicorn  Field,  Inc.  v.  Cannon  Group  Inc,  60  FRD 
21 7  (S.D.N.Y.  1973).  It  typically  imposes  on  the  under¬ 
writer  a  variety  of  obligations  specifically  requiring  the 
active  public  marketing  of  a  security  Because  the 
Service  involves  no  such  contractual  undertakings, 
the  Service  is  not  a  "best  efforts"  underwriting 

Apart  from  this  question,  however,  we  think  the  most 
persuasive  reading  of  the  Glass-Steagall  Act  and  its 
purposes  is  that  the  Act’s  “distribution”  and  "under¬ 
writing”  prohibitions  are,  at  most,  limited  to  public 
distributions  of  securities  While  the  language  of  the 
Glass-Steagall  Act  itself  provides  no  specific  guid¬ 
ance  on  this  question,  the  regulatory  structure  of  the 
federal  securities  laws,  enacted  at  approximately  the 


,0Thus  there  is  no  need  to  pursue  further  in  this  matter  the  meaning 
of  the  term  selling  as  used  in  the  Glass  Steagall  Act  inasmuch  as 
it  is  clear  that  the  Supreme  Court  contemplates  that  this  refers  to 
purchases  and  sales  of  securities  in  a  principal  capacity  an  activity 
which  is  not  germane  to  the  present  discussion 


same  time  as  the  Glass-Steagall  Act,  provides  guid¬ 
ance  in  understanding  what  Congress  intended  when 
it  enacted  the  statutory  provisions  relevant  to  this 
discussion.  Becker,  82  L.  Ed.  2d  at  118-19.  At  the 
same  time,  the  federal  securities  laws  need  not  and 
should  not  be  used  to  define  terms  used  in  the 
Glass-Steagall  Act,  because  the  two  statutory 
schemes— securities  and  banking— have  markedly 
different  purposes.11  Moreover,  it  is  the  federal  bank¬ 
ing  agencies  which  are  charged  with  the  responsibility 
of  interpreting  the  Glass-Steagall  Act,  and  which 
have  the  obligation  to  bring  their  expertise  to  bear  on 
the  application  of  the  national  banking  laws.  Board  of 
Governors  v.  ICI,  supra,  450  U.S.  at  68.  Thus,  the 
Board,  in  the  exercise  of  its  expertise,  appropriately 
may  express  its  views,  by  interpretation,  on  what 
securities  sales  activities  are  permissible  under  the 
Glass-Steagall  Act,  consistent  with  the  Congressional 
intent.12 

With  the  preceding  caveat  in  mind,  we  note  that 
Section  4(1)  of  the  Securities  Act  of  1933  (“Securities 
Act”),  15  U.S.C.  §  77d(1),  exempts  from  the  registra¬ 
tion  provisions  thereof  “transactions  by  an  issuer  not 
involving  any  public  offering”.  When  enacted  in  1933, 
this  provision  of  the  Securities  Act  also  included  the 
phrase  “not  with  or  through  an  underwriter”,  but  this 
phrase  was  deleted  in  1934  by  Section  203(a)  of  the 
Securities  Exchange  Act  of  1934,  48  Stat.  906,  be¬ 
cause,  in  the  view  of  the  Congress,  this  phrase  was 


"We  emphasize  that  the  Securities  Acts  are  disclosure-oriented, 
whereas  the  purposes  of  the  Glass-Steagall  Act  and  its  broad 
prohibitory  provisions  are  quite  different,  i  e  ,  the  separation  of 
commercial  from  investment  banking  While  the  Supreme  Court 
teaches  that  the  federal  securities  laws  may  provide  "considerable 
evidence"  as  to  the  meaning  of  comparable  terms  in  the  Glass- 
Steagall  Act,  Becker,  82  L  Ed  at  1 18-19,  a  mechanical  application 
of  securities  laws  concepts  and  terms  to  of  the  Glass-Steagall  Act 
does  not  further  the  broad  purposes  of  the  Glass-Steagall  Act,  and 
may  in  fact  lead,  in  some  cases,  to  absurd  results,  e  g .  making 
bank  common  trust  funds  illegal  under  the  Glass-Steagall  Act  See 
Investment  Company  Institute  v  Conover,  596  F  Supp  1496,  1501 
(D  D  C  1984),  Investment  Company  Institute  v  Conover,  593  F 
Supp  846,  852-3  (N.D  Cal  1984) 

12For  this  reason,  we  believe  that  the  SEC's  Regulation  D,  17  C  F  R 
§§  230  501-  506  (1982),  is  irrelevant  in  determining  the  legality  of 
the  Bankers  Trust  Service  under  the  Glass-Steagall  Act.  The  SEC’s 
Regulation  D,  adopted  49  years  after  the  Glass-Steagall  Act, 
represents  the  application  of  the  SEC's  expertise  under  the  federal 
securities  laws  in  determining  by  regulation  the  appropraite  scope 
of  certain  statutory  exemptions  under  those  laws  See  discussion  at 
pp  12-13  infra  The  SEC,  however,  has  no  responsibility  for 
interpreting  the  Glass-Steagall  Act,  and  it  is  obvious  that  Congress 
could  not  have  intended  an  SEC  regulation  to  govern,  even  indi¬ 
rectly,  the  breadth  of  activities  under  the  national  banking  laws  The 
SEC  is  charged  by  statute  with  administering  the  remedial 
disclosure-based  provisions  of  the  federal  securities  laws,  and 
Regulation  D  is  designed  precisely  to  effectuate  these  statutory 
purposes  To  allow  an  SEC  regulation,  however,  to  guide  the  legality 
of  activities  under  the  Glass-Steagall  Act  in  effect  allows  the  SEC  to 
decide  by  regulation  what  is  lawful  to  banks  under  the  national 
banking  laws  The  SEC  has  neither  an  interest  nor  a  role  in  making 
determinations  concerning  Glass-Steagall’s  prohibitions 


superfluous.  Specifically,  the  House  report  in  question 
stated: 

“The  [Securities  and  Exchange]  Commission  has 
recognized  by  its  interpretations  that  a  public 
offering  is  necessary  for  distribution.  Therefore 
there  can  be  no  underwriter  within  the  meaning  of 
the  Act  in  the  absence  of  a  public  offer  and  the 
phrase  eliminated  in  the  second  clause  is  really 
superfluous. 

H  R.  Rep.  No.  1838,  73rd  Cong.  2nd  Sess.  41  (1934). 
See  Woolf  v.  S.D.  Cohn  &  Company,  515  F.  2nd  591 
(5th  Cir.  1975);  Vohs  v.  Dixon,  495  F.2d  607  (5th  Cir. 
1974);  Neuwirth  Investment  Fund,  Ltd.  v.  Swanton, 
422  F.  Supp.  1187  (S.D.N.Y.  1975).  See  also  Securi¬ 
ties  and  Exchange  Commission  v.  Ralston  Purina 
Company,  346  U.S.  1 19  (1953).  Judicial  constructions 
of  the  term  “underwriter”,  as  used  in  the  Securities 
Act,  have  reached  a  similar  conclusion.13 

By  the  same  token,  Section  4(2)  of  the  Securities  Act 
exempts  from  the  registration  provisions  thereof 
“transactions  by  an  issuer  not  involving  any  public 
offering”.  1 5  U.S.C.  §  77d(2).  Commonly  referred  to  as 
the  “private  placement"  exemption,  it  provides  addi¬ 
tional  support  for  the  principle  that  a  “distribution”  of 
securities  within  the  meaning  of  the  Securities  Act 
must  necessarily  involve  a  “public  offering”  of  securi¬ 
ties,  and  that  whether  a  person  involved  in  such  a 
transaction  is  a  statutory  “underwriter”  for  purposes  of 
the  Securities  Act  again  depends  on  whether  or  not 
there  is  a  “public  offering”  of  securities. 

These  definitional  provisions  demonstrate  that  Con¬ 
gress  generally  understood,  at  the  time  it  enacted 
both  the  Securities  Act  and  the  Glass-Steagall  Act, 
that  private  placements  did  not  constitute  “distribu¬ 
tion”  or  “underwriting”  activities.  If  Congress  believed 
that  private  placement  activities  did  not  rise  to  a 
“distribution”  in  order  to  implement  the  remedial  pur¬ 
poses  of  the  federal  securities  laws,  Congress  surely 
did  not  intend  such  activities  to  constitute  a  “distribu¬ 
tion”  under  the  Glass-Steagall  Act.  For  those  reasons. 


'3Section  2(1 1 )  of  the  Securities  Act  defines  as  an  "underwriter"  in 
relevant  part,  "any  person  who  had  purchased  from  a  issuer  with  a 
view  to,  or  offers  or  sells  for  an  issuer  in  connection  with  the 
distribution  of  any  security  "  15  US  C  §  77b  (11)  (Emphasis 
added)  Judicial  decisions  interpreting  the  phrase  "underwriter 
confirm,  in  fact,  that  the  word  "distribution"  as  used  in  Section  2(1 1) 
of  the  Securities  Act  is  synonymous  with  a  "public  offering  of 
securities,  and  in  that  in  the  absence  of  such  a  "public  offering  a 
person  engaged  in  the  sale  of  security  is  not  a  statutory  "under¬ 
writer"  Woolf  v  S  D  Cohn  <S  Company  supra  515  F  2d  at  613 
Vohs  v  Dixon,  supra,  495  F  2d  at  620.  Neuwirth  Investment  Fundv 
Swanton,  supra,  422  F  Supp  at  1194-95,  Gilligan.  Will  &  Company 
v  Securities  and  Exchange  Commission.  267  F  2d  461  (2d  Cir 
1959),  cert  denied,  361  U  S  896  (1960)  See  also,  1  Loss 
ties  Regulation,  at  551  (2d  ed  1961) 
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believe  that  the  terms  '  distribution"  and  "under¬ 
writing  m  the  Glass-Steagall  Act  apply  only  to  public 
distributions  of  securities 

in  fact,  the  various  banking  agencies  have  agreed  that 
the  Glass-Steagall  Act  s  prohibitions  are  directed  only 
at  public  distributions  of  securities.  The  Federal  Re¬ 
serve  Board  staff,  in  its  1977  study  of  bank  private 
placement  activities,  concluded,  for  essentially  the 
reasons  discussed  above,  that  bank  involvement  in 
various  types  of  private  placement  activities  did  not 
constitute  a  prohibited  activity  for  purposes  of  the 
Glass-Steagall  Act  Commercial  Bank  Private  Place¬ 
ment  Activities,  supra,  at  81-99  In  a  similar  vein,  this 
Office  also  has  concluded  that  bank  placement  activ¬ 
ities  which  involve  the  private  sale  by  banks  of  secu¬ 
rities  to  customers  similarly  do  not  constitute  prohib¬ 
ited  activities  under  the  Glass-Steagall  Act.  See,  e  g  , 
Comptroller  of  the  Currency.  Letter  No  32,  December 
9,  1977,  reprinted  in  [1978-79  Transfer  Binder]  Fed 
Banking  L.  Rep  (CCH)  f  85,  107.  See  also,  Federal 
Reserve  Board,  Comptroller  of  the  Currency,  Federal 
Deposit  Insurance  Corporation,  Commercial  Bank  Pri¬ 
vate  Placement  Activities,  at  12  (1978). 

The  foregoing  strongly  supports  the  argument  that  the 
Bankers  Trust  Service  does  not  constitute  a  prohibited 
distribution'  or  "underwriting''  within  the  meaning  of 
the  Glass-Steagall  Act.  Not  only  does  Bankers  Trust 
avoid  any  principal's  role  in  the  performance  of  the 
Service,  but  it  simply  does  not  perform  any  function 
which  can  be  characterized  as  a  "public  offer"  of 
securities  The  participants  in  Bankers  Trust's  Service 
are  a  small  number  of  large  corporations  which  rou¬ 
tinely  have  access  to  the  commercial  paper  markets 
on  the  one  hand,  and  sophisticated  institutional  inves¬ 
tors  which  routinely  purchase  short  term  money  mar¬ 
ket  instruments  such  as  commercial  paper,  certifi¬ 
cates  of  deposit  and  short  term  government  securities. 
Access  to  Bankers  Trust’s  Service  is  limited  to  a 
limited  number  of  institutional  buyers  and  sellers,  each 
of  which  is  fully  capable  of  making  its  own  indepen¬ 
dent  investment  judgments  concerning  the  advisabil¬ 
ity  of  purchasing  or  selling  commercial  paper,  and 
which,  by  all  accounts,  employ  Bankers  Trust  merely 
as  a  financial  adviser  and  agent-"facilitator"  in  meet¬ 
ing  their  commercial  paper  buying  and  selling  needs 
"he  compensation  which  Bankers  Trust  receives  un¬ 
der  the  Service  is  a  reasonable  agency  commission 
>vhich  approximates  the  fees  banks  customarily  re¬ 
ceive  m  the  sale  of  short-term  money  market  instru¬ 
ments  and  bears  no  resemblance  to  an  underwriting 
‘ee  of  the  sort  generally  paid  in  a  public  distribution  of 
Securities  Industry  Association  v  Federal 
me  Loan  Bank  Board  supra.  588  F  Supp  at  763 


n  43. 14  As  important,  however,  is  the  fact  that  the 
Service  is  a  private  financing  activity  which  Bankers 
Trust  provides  to  institutional  customers  where  the 
Bank's  role  is  limited  to  financial  advisor  and  place¬ 
ment  agent  The  Service  is  not  marketed  to  the  general 
public,  and  is  used  only  by  corporations  and  institu¬ 
tions  which  independently  can  and  do  make  their  own 
decisions  concerning  their  commercial  paper  buying 
and  selling  needs.  Thus,  the  Service  closely  resem¬ 
bles  other  private  lending  activities  which  commercial 
banks  routinely  and  traditionally  have  provided  and 
which  are  clearly  outside  of  the  prohibitory  purposes 
of  the  Glass-Steagall  Act.  Becker,  82  L.  Ed.  2d  at  123, 
n.1 1 .  On  this  basis  as  well,  we  believe  that  the  Service 
does  not  constitute  a  prohibited  "distribution"  or  “un¬ 
derwriting"  for  purposes  of  Sections  16  and  21  of  the 
Glass-Steagall  Act. 

3.  The  "hazards"  against  which  the  Glass-Steagall 

Act  was  enacted  are  not  present  in  the  case  of 

Bankers  Trust's  Service 

In  ICI  v  Camp,  supra,  the  Supreme  Court  concluded 
that  the  securities  provisions  of  the  Glass-Steagall  Act 
had  been  adopted  in  response  to  specific  hazards 
raised  by  commercial  bank  involvement  in  the  invest¬ 
ment  banking  business.  These  hazards  included:  (i) 
the  investment  of  bank  assets  in  frozen  or  imprudent 
securities;  (li)  the  risk  to  bank  reputation  arising  out  of 
the  public  identification  to  the  bank  with  risky  securi¬ 
ties  activities;  (iii)  conflict  between  a  banker’s  promo¬ 
tional  interests  in  the  sale  of  securities  and  his  com¬ 
mercial  banking  activities  and  duties;  (iv)  the  risk  that 
the  bank  will  make  unsound  loans  to  bank  securities 
affiliates,  and  to  potential  securities  purchasers  and 
issuers.  401  U  S  at  630-634 

In  Becker,  the  Supreme  Court  applied  this  "hazards" 
analysis  to  the  underwriting  of  commercial  paper,  but 
was  particularly  concerned  that  a  bank's  promotional 
interest  in  the  sale  of  commercial  paper  might  impair 
its  ability  to  act  as  an  impartial  source  of  credit,  or 
might  put  pressure  on  the  bank  to  purchase  unsold 
notes,  even  those  that  do  not  meet  the  bank's  normal 
credit  standards.  The  Court  also  expressed  concern 
over  the  conflicts  of  interest  that  a  bank  could  encoun¬ 
ter  in  the  sale  of  commercial  paper,  including  the 
temptation  to  misuse  its  depositor  relationships  and 
the  impairment  of  its  ability  to  act  as  an  impartial 
source  of  financial  advice  Becker,  82  L  Ed  2d  at 
120-22 

The  agency  nature  of  the  service  offered  by  Bankers 
Trust  and  the  essentially  private  nature  of  the  Service, 


'*Cf  Securities  Act  Section  2(11) 


however,  compel  the  conclusion  that  Bankers  Trust's 
Service  presents  none  of  the  hazards  contemplated 
by  the  Glass-Steagall  Act.  First,  the  arrangement  of 
placements  for  issuer-customers'  commercial  paper 
does  not  involve  the  purchase  of  securities  by  Bankers 
Trust  for  its  own  account.  Hence,  Bankers  Trust's 
assets  will  not  be  at  risk,  unlike  the  assets  of  the 
traditional  underwriter,  and  the  Bank  will  not  be 
tempted  to  engage  in  unsound  transactions,  such  as 
backup  loans  to  issuer  or  purchasers  of  unsold  com¬ 
mercial  paper,  to  protect  its  promotional  interest. 
Moreover,  Bankers  Trust  will  not  purchase  commercial 
paper  through  its  Service  for  fiduciary  or  managed 
accounts  except  on  the  explicit  order  of  a  customer; 
investment  decision-making  discretion  will  rest  solely 
with  the  Service's  purchasers.  Hence,  Bankers  Trust 
will  not  face  promotional  pressures  to  “dump”  unsold 
commercial  paper  on  managed  accounts  or  on  unsus¬ 
pecting  customers. 

Second,  because  Bankers  Trust’s  Service  acts  only  as 
an  agent  and  does  not  make  recommendations  to  its 
purchaser-customers,  such  customers  will  have  no 
reason  to  identify  Bankers  Trust  with  the  issuers  using 
the  Service.  This  factor,  along  with  the  fact  that  Bank¬ 
ers  Trust  itself  will  not  purchase  the  offered  commer¬ 
cial  paper,  ensure  that  Bankers  Trust’s  depositors  will 
suffer  no  erosion  of  confidence  in  Bankers  Trust  or  in 
other  depository  institutions;  both  the  real  and  the 
apparent  risks  of  investment  in  agency  transactions 
fall  on  the  purchaser  and  not  the  agent-bank.  See 
Schwab,  supra,  82  L.  Ed.  2d  at  167,  n.  18;  New  York 
Stock  Exchanges.  Smith,  supra,  404  F.  Supp.  at  1100. 

Third,  as  an  agent,  Bankers  Trust  will  not  face  the 
conflicts  of  investment  and  commercial  banking  inter¬ 
ests  against  which  Glass-Steagall  is  directed.  Issuers 
using  the  Service,  and  not  Bankers  Trust,  will  be 
deciding  whether  to  enter  the  commercial  paper  mar¬ 
kets.  In  addition,  Bankers  Trust  will  make  no  represen¬ 
tations  or  recommendations  with  respect  to  the  quality 
of  the  paper  offered  through  its  Service.  Instead, 
purchasers  will  be  provided  with  the  opportunity  to 
independently  determine  the  creditworthiness  of  a 
commercial  paper  issuer,  based  on  ratings  assigned 
by  commercial  paper  rating  agencies  and  on  other 
information  publicly  available  to  the  market  about  the 
issuer.  Participants  in  the  commercial  paper  place¬ 
ment  market,  like  the  sophisticated  investors  de¬ 
scribed  in  the  Board’s  Private  Placement  Study,  supra. 
are  routine  participants  in  the  short  term  money  mar¬ 
kets  who  possess  the  capacity  and  expertise  to  exer¬ 
cise  their  independent  judgment  concerning  the  mer¬ 
its  of  the  commercial  paper  offered  Further,  Bankers 
Trust’s  fee  under  the  Service  is  an  agency  fee  which  is 
reasonable  and  customary  in  this  type  of  short-term 


market,  and  is  not  the  kind  of  risk-based  compensa¬ 
tion  which  raises  Glass-Steagall  Act  concerns 

Finally,  Bankers  Trust's  traditional  role  as  a  "disinter¬ 
ested  lender’’  will  not  be  affected  by  the  Service 
Bankers  Trust  may  extend  back-up  lines  of  credit  to 
issuers  by  a  traditional  lending  process  totally  inde¬ 
pendent  of  an  issuer’s  establishment  of  a  relationship 
with  the  Service.  Since  Bankers  Trust  will  have  no 
investment  in  the  commercial  paper  the  Service  offers, 
however,  it  will  have  no  “salesman’s  interest”  impair¬ 
ing  its  ability  to  function  as  an  impartial  source  of 
credit.  Further,  these  backup  lines  of  credit  are  ac¬ 
cepted  practice  in  the  commercial  paper  markets  and 
can  be  established  with  Bankers  Trust  or  other  banks; 
there  is  no  requirement  that  an  issuer  using  the 
Service  establish  this  backup  relationship  with  Bank¬ 
ers  Trust.  It  also  strains  credulity  to  suggest  that 
Bankers  Trust  can  or  will  aggressively  market  the 
Service  in  order  to  avoid  issuer  “drawdowns”  on 
backup  lines  of  credit;  not  only  are  these  lending 
relationships  independently  established  in  accor¬ 
dance  with  customary  lending  practices,  but  the  me¬ 
chanics  of  the  commercial  paper  markets  are  such 
that  they  will  reject  altogether  any  commercial  paper 
when  there  is  any  question  as  to  the  creditworthiness 
of  the  issuer. 

In  sum,  Bankers  Trust  will  not  face  the  promotional 
pressures  of  a  principal  transaction  or  those  of  a 
public  offering.  Consequently,  Bankers  Trust’s  Service 
poses  none  of  the  hazards  with  which  Congress  was 
concerned  when  it  enacted  the  Glass-Steagall  Act 

Conclusion 

The  decision  by  the  Board  resulting  from  the  District 
Court’s  remand  order  of  October  1 9.  1 984,  could  have 
a  far  reaching  impact  on  the  activities  of  national 
banks  and  other  commercial  banks  in  the  short  term 
money  markets.  This  Office  has  concluded  that  Bank¬ 
ers  Trust’s  Service  is  expressly  authorized  by  Glass- 
Steagall  Section  16  and  does  not  involve  the  “issuing  ", 
“distribution”,  “underwriting’’  or  “selling"  of  securities 
prohibited  by  the  Act.  The  Service  very  closely  resem¬ 
bles  traditional  lending  functions  performed  by  na¬ 
tional  banks  for  large  corporate  issuers  and  in  our 
view,  violates  neither  the  letter  nor  the  spirit  of  Glass- 
Steagall. 

We  appreciate  the  opportunity  to  respond  to  the 
Board’s  views  contained  in  its  December  3  letter,  and 
to  present  our  analysis  of  the  permissibility  of  Bankers 
Trust's  Service  under  the  Glass-Steagall  Act  Please 
feel  free  to  contact  us  if  we  may  be  of  further  assis¬ 
tance 
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Conover 

Comptroller  of  the  Currency 

*  ♦  * 


330— March  21,  1985 

"his  responds  to  your  letter  of  December  27,  1984, 
received  here  January  18,  1985,  asking  whether  the 
20  percent  reasonable  compensation  requirement  in 
1 2  C  F  R  2  4(b)  applies  when  the  affiliate  to  which  the 
credit  life  insurance  income  is  credited  is  an  operating 
subsidiary  of  a  national  bank  rather  than  a  nonbanking 
subsidiary  of  a  bank  holding  company. 

By  way  of  background,  banking  organizations  wishing 
to  underwrite  credit  life  insurance  have  traditionally 
done  so  by  forming  a  nonbanking  subsidiary  of  their 
bank  holding  company  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  and  Federal  Reserve 
Regulation  Y,  12  C.F.R.  225.25(b)(9).  In  December 
1983  OCC,  for  the  first  time,  approved  underwriting  of 
credit  life  insurance  for  national  banks  through  an 
operating  subsidiary  Specifically,  OCC  approved  an 
application  by  First  and  Merchants  National  Bank 
(now  Sovran  Bank,  N  A  ),  Richmond,  Virginia,  to  ac¬ 
quire  an  existing  credit  life  insurance  company  Fed. 
Banking  L  Rep  [CCH]  *’85,441.  As  a  result,  other 
national  banks  are  now  considering  acquiring  a  credit 
life  insurance  company  or  establishing  a  de  novo 
captive"  insurance  company  as  an  operating  subsid¬ 
iary  of  the  bank  Your  firm,  which  provides  a  broad 
array  of  services*  to  "captive"  insurance  companies, 
has  been  asked  whether  the  "reasonable  compensa¬ 
tion"  requirement  in  12  C.F  R  2  4(b)  applies  in  this 
situation 

12  C  F  R  2  4(b)  states. 

(b)  As  an  accounting  and  operations  matter,  in¬ 
come  derived  from  credit  life  insurance  sales  to 
loan  customers  shall  be  credited  to  the  income 
accounts  of  the  bank  and  not  to  the  bank's  indi¬ 
vidual  employees,  officers,  directors,  principal 
shareholders,  their  interests  or  other  affiliates 
However,  such  income  may  be  credited  to  an 
affiliate  operating  under  the  Bank  Holding  Com¬ 

pany  Act  or  to  a  trust  for  the  benefit  of  all  share- 

*  Amor  q  ‘ho  services  provided  by  your  firm  are  preparing  applica¬ 
nt  Federal  Reserve  Board  tor  permission  to  engage  in 
>nder/vr  •  ng  credit  ‘e  insurance  maintaining  the  "captive  s"  books 
/ds  prepar  ng  tax  returns  establishing  insurance  reserves 

exp er  se  and  net  worth  reports  and  providing 


holders,  Provided  That  the  bank  receives  reason¬ 
able  compensation  in  recognition  of  the  role 
played  by  its  personnel,  premises  and  good  will  in 
credit  life  insurance  sales.  It  is  suggested  that 
“reasonable  compensation"  means  an  amount 
equivalent  to  at  least  20  percent  of  the  affiliate  s 
net  income  attributable  to  the  bank's  credit  life 
insurance  sales.  (Emphasis  added.) 

While  the  first  sentence  of  12  C.F.R  2.4(b)  prohibits 
the  distribution  of  credit  life  income  to  “affiliates",  this 
term  was  not  intended  to  include  a  national  bank's 
operating  subsidiary,  which  is  regarded  as  the  equiv¬ 
alent  of  a  department  or  division  of  the  bank  Rather, 
the  term  “affiliate"  was  intended  to  cover  affiliates  so 
designated  under  12  U.S.C.  221a  by  reason  of  com¬ 
mon  ownership,  such  as  (1)  other  subsidiaries  of  the 
bank's  holding  company  and  (2)  organizations  owned 
or  controlled  by  the  bank’s  individual  controlling 
shareholder(s).  The  second  sentence  of  subsection 
(b),  in  turn,  exempts  organizations  in  category  (1) 
above,  provided  the  bank  receives  reasonable  com¬ 
pensation  for  its  role  in  marketing  the  insurance. 

In  summary,  a  credit  life  insurance  company  orga¬ 
nized  as  an  operating  subsidiary  does  not  come  within 
the  prohibition  in  the  first  sentence  of  section  2.4(b), 
nor  does  it  come  within  the  “reasonable  compensa¬ 
tion  requirement  in  the  second  sentence.  As  a  result, 
all  income  from  the  sale  of  credit  life  insurance  may  be 
credited  to  the  operating  subsidiary,  and  the  reason¬ 
able  compensation  requirement  does  not  apply. 

There  is  one  important  qualification  to  this  conclusion, 
however  The  parent  bank  and  its  credit  life  operating 
subsidiary  must  be  consolidated  for  financial  reporting 
purposes.  Also,  it  should  be  remembered  that  an 
operating  subsidiary  engaged  in  underwriting  credit 
life  insurance  will  be  expected  to  adhere  to  the  "public 
benefits"  test  under  the  Bank  Holding  Company  Act 
as  interpreted  by  the  Federal  Reserve  Board  See  the 
above  cited  OCC  letter  to  First  and  Merchants  Na¬ 
tional  Bank;  12  C.F.R.  225.25(b)(9)  and  n  7;  and  12 
C.F.R.  225.135. 

John  F.  Downey 

Chief  National  Bank  Examiner 

*  *  ★ 


331— April  4,  1985 

This  responds  to  your  correspondence  concerning  the 
activities  of  national  banks  that  participate  in  the 


brokering  of  variable  annuity  contracts  issued  by  your 
client,  the  ***  (Company).  As  I  understand  your  pro¬ 
posal,  a  participating  national  bank  will  make  available 
to  its  customers,  through  its  discount  brokerage  sub¬ 
sidiary  or  department,  variable  annuities  issued  by  the 
Company.  Applicable  state  laws  regarding  the  sale  of 
annuities  will  be  followed.  The  bank  will  not  at  any  time 
purchase  the  annuities  for  its  own  account  and  will  not 
recommend  or  promote  the  variable  annuities.  How¬ 
ever,  the  bank  may  distribute,  upon  a  customer’s 
request,  brochures  prepared  by  the  Company.  The 
brochures  will  provide  information  on  where  interested 
customers  can  obtain  additional  information,  including 
a  prospectus. 

After  obtaining  a  prospectus  elsewhere  and  making 
an  independent  decision  to  invest,  interested  custom¬ 
ers  may  obtain  a  variable  annuity  contract  application 
from  the  bank.  Assistance  in  completing  the  applica¬ 
tion  will  be  furnished  by  the  bank.  The  application, 
along  with  an  initial  premium  payment,  will  then  be 
forwarded  by  the  bank  to  the  Company  for  accep¬ 
tance.  Any  future  premium  payments  and  further  com¬ 
munications  regarding  the  variable  annuity  contract 
will  occur  directly  between  the  annuity  purchaser  and 
the  Company  and  it  will  be  made  clear  to  the  pur¬ 
chaser  that  he  is  to  look  solely  to  the  Company,  and 
not  the  bank,  for  performance  of  the  variable  annuity 
contract.1 

The  bank  will  receive  a  fee  for  the  services  it  provides 
in  the  purchase  of  the  annuity  contract.  Purchasers  will 
sign  a  statement  authorizing  the  Company  to  pay  the 
bank  this  fee  out  of  the  initial  premium  payment.  The 
bank's  fee  will  be  structured  on  a  fixed  commission 
basis  similar  to  other  discount  brokerage  commissions 
received  for  comparable  products.  The  bank  will  not 
be  obligated  to  sell  a  particular  quota  or  quantity  of 
variable  annuity  contracts  and  the  fee  it  receives  will 
not  vary  with  the  volume  of  variable  annuity  contracts 
sold. 

According  to  your  letters,  the  Company’s  variable 
annuity  contracts  are  typical  variable  annuities  and  will 
be  available  to  customers  through  securities  broker- 
dealers  as  well  as  through  various  depository  institu¬ 
tions.  Purchasers  pay  for  the  annuity  either  in  a  lump 
sum  or  by  periodic  payments  for  a  term  of  years.  For 
each  premium  payment,  annuitants  are  credited  with 
accumulation  units  in  a  separate  investment  portfolio, 
called  a  special  account,  established  and  managed 
by  the  Company  in  accordance  with  state  law.  The 
funds  in  the  separate  account,  less  expenses,  are 
invested  in  common  stocks  or  other  securities,  de- 


’Customers  should  also  be  made  aware  that  any  funds  placed  in  a 
variable  annuity  will  not  be  covered  by  Federal  Deposit  Insurance 


pending  upon  the  investment  strategy  pursued  by  the 
Company.  Upon  maturity  of  the  annuity,  the  annuitant 
receives  payments  which  vary  in  amount  depending 
upon  the  annuitant's  pro  rata  share  of  the  value  of  the 
separate  account  investment  portfolio  The  total  value 
of  that  portfolio  will  depend  upon  the  performance  of 
the  separate  account  as  an  investment  fund  and  the 
investment  management  ability  of  the  Company. 

Thus,  variable  annuities  generally  represent  a  type  of 
hybrid  product  which  has  both  annuity  and  investment 
characteristics.  Similar  to  traditional  fixed  annuities, 
variable  annuities  contain  a  significant  annuity  feature 
Moreover,  in  situations  where  the  annuity  contract 
calls  for  post-maturity  payments  for  the  remainder  of 
the  annuitant’s  life,  both  fixed  and  variable  annuities 
are  calculated  by  identical  actuarial  principles.  Like 
the  issuer  of  the  traditional  fixed  annuity,  the  variable 
annuity  issuer  assumes  the  risk  of  mortality  from  the 
time  the  contract  is  issued.  In  this  context,  mortality 
risk  is  essentially  the  chance  that  annuitants  will  live 
longer  than  expected  after  the  specified  maturity  date 
(eg.,  the  annuitant’s  retirement).  If  this  occurs,  the 
annuity  issuer  may  be  required  to  pay  the  annuitant 
more  than  the  annuitant  paid  in  during  the  pre-maturity 
period.  To  control  for  this  mortality  risk,  annuity  issuers 
may  set  their  premiums  in  accordance  with  detailed 
mortality  tables.  See  SECv.  Variable  Life  Ins.  Co.,  359 
U.S.  65,  70  (1959). 

On  the  other  hand,  unlike  fixed  annuities,  which  guar¬ 
antee  a  set  periodic  payment  upon  maturity,  the  return 
on  variable  annuities  depends  upon  the  investment 
experience  of  the  issuer.  In  their  purest  form,  variable 
annuities  do  not  guarantee  any  level  of  benefits.  Thus, 
the  investment  risk  falls  entirely  on  the  annuitant.  If  the 
separate  account  performs  poorly,  the  annuitant  re¬ 
ceives  a  small  benefit.  If  it  performs  well,  the  annuitant 
will  receive  a  high  return.  Therefore,  variable  annuities 
bear  a  resemblance  to  mutual  funds  and  can  be 
viewed  as  purely  an  investment  vehicle.  See  generally 
SEC  v.  Variable  Annuity  Life  Ins.  Co.,  supra  at  69-73 
(1959);  SEC  v.  United  Benefit  Life  Ins.  Co.,  387  U.S 
202,  209-211  (1967);  R  Pozen,  Financial  Institutions 
Investment  Management  550-55  (West  1978) 

Your  letters  argue  that  the  activities  proposed  above 
are  authorized  for  a  national  bank  by  section  16  of  the 
Glass-Steagall  Act,  12  U.S.C.  §  24(7).  Section  16 
provides  in  pertinent  part: 

The  business  of  dealing  in  securities  and  stock  by 
the  association  shall  be  limited  to  purchasing  and 
selling  such  securities  and  stock  without  recourse, 
solely  upon  the  order,  and  for  the  account  of. 
customers,  and  in  no  case  for  its  own  account. 
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and  the  association  shall  not  underwrite  any  issue 
of  securities  or  stock 

Based  upon  this  language  the  OCC  has  concluded 
that  a  national  bank  has  the  authority  to  offer  discount 
securities  brokerage  services  The  Office  has  deter¬ 
mined  that  such  agency  activity  is  consistent  with  the 
language  and  intent  of  Glass-Steagall  and  raises  none 
of  the  hazards  which  Glass-Steagall  was  designed  to 
prevent  See  Decision  of  the  Comptroller  of  the  Cur¬ 
rency  on  the  Application  by  Security  Pacific  National 
Bank  to  Establish  an  Operating  Subsidiary  to  Be 
Known  as  Security  Pacific  Discount  Brokerage  Ser¬ 
vices,  Inc.  (August  26,  1982)  The  courts  have  agreed 
with  this  interpretation  See  Securities  Industry  Ass  n  v. 
Comptroller  of  the  Currency,  577  F.  Supp  252  (D  D  C 
1983).  appeals  docketed  Nos  84-5026  and  5085 
(D  C  Cir  1984).  See  also  Securities  Industry  Ass  n  v. 

Board  of  Governors  (Schwab),  _U.S. _ 82  L  Ed. 2d 

158  (1984)  (bank  holding  company  subsidiary  may 
engage  in  discount  brokerage  activities).  You  believe 
that  variable  annuities  should  be  considered  “securi¬ 
ties  for  the  purposes  of  section  16  and  that  a  national 
bank  may  therefore  act  as  agent  for  customers  in  their 
purchase. 

Your  letter  notes  that,  despite  their  annuity  feature, 
variable  annuities  essentially  involve  the  payment  of 
funds  by  a  purchaser  in  exchange  for  units  in  a 
portfolio  managed  by  the  issuer.  The  Supreme  Court 
has  recognized  the  similarities  between  variable  an¬ 
nuities  and  mutual  funds.  See  SEC  v.  United  Benefit 
Life  Ins  Co.,  387  U  S.  at  21 1  See  also  SEC  v.  Variable 
Annuity  Life  Ins.  Co.,  359  U  S.  at  84  (Brennan  J. 
concurring)  Units  in  a  conventional  open-end  mutual 
fund  are  clearly  securities  for  Glass-Steagall  pur¬ 
poses  SeelClv.  Camp,  401  U  S  617(1971).  Signif¬ 
icantly,  the  Federal  Reserve  Board  has  considered  the 
issue  of  whether  variable  annuities  constitute  securi¬ 
ties  for  purposes  of  section  32  of  Glass-Steagall,  12 
USC  §  78  (prohibiting  directors  and  employees  of 
banks  from  serving  as  directors  or  employees  of 
entities  primarily  engaged  in  underwriting  or  issuing 
stocks,  bonds  or  other  similar  securities'  ).  Conclud¬ 
ing  that  there  is  no  meaningful  basis  of  distinguishing 
a  variable  annuity  interest  from  a  mutual  fund  share  for 
section  32  purposes,  the  Board  determined  that 
variable  annuities  should  be  considered  securities  for 
purposes  of  that  provision  of  the  Glass-Steagall  Act 
12  C  F  R  §  218  1 12 

Additionally,  the  Supreme  Court  has  ruled  that  be- 
ca  iSe  of  their  investment  feature,  variable  annuities 
are  securities  for  purposes  of  the  Securities  Act  of 
‘  933  and  unlike  fixed  annuities,  do  not  qualify  for  the 

nsurance  exception  to  that  Act  See  1 2  U  S  C  § 

/  Variable  Life  Ins  Co,  supra  Al 


though  the  definition  of  “security''  under  the  securities 
laws  is  not  coextensive  with  the  definition  of  the  term 
under  Glass-Steagall,  the  status  of  an  instrument 
under  the  securities  laws  is  of  some  relevance  in 
considering  the  status  of  an  instrument  under  Glass- 
Steagall.  See  Securities  Industry  Ass  n  v  Board  of 
Governors  (Becker),  _U.S  _,  82  L  Ed  2d  107, 
117-19  (1984). 

In  light  of  the  above,  you  concluded  that  variable 
annuities  should  be  considered  securities  for  pur¬ 
poses  of  section  16  Therefore,  it  is  your  opinion  that  a 
national  bank  may  purchase  and  sell  such  instruments 
without  recourse  upon  the  order  and  for  the  account  of 
their  customers.  Since  a  participating  national  bank 
will  act  purely  as  an  agent  upon  a  customer’s  request 
in  facilitating  the  purchase  of  the  Company’s  annuities 
and  will  assume  no  recourse  liability  whatsoever,  you 
believe  the  activity  is  authorized  by  the  plain  language 
of  section  16 

Your  letters  also  noted  that  section  21  of  the  Glass- 
Steagall,  12  U  S  C  §  378,  has  no  relevance  to  this 
proposal  Section  21  prohibits  a  company  “engaged 
in  the  business  of  issuing,  underwriting,  selling  or 
distributing  securities’’  from  taking  deposits.  How¬ 
ever,  you  noted  that  the  courts  have  stated,  in  inter¬ 
preting  similar  language  in  section  20  of  Glass- 
Steagall,  12  USC  §  377,  that  terms  such  as  "under¬ 
writing’’  and  distributing”  refer  to  functions  other  than 
securities  brokerage.  The  Supreme  Court  has  stated 
that  the  terms  “underwriting"  and  “distribution"  tradi¬ 
tionally  apply  to  a  function  “distinctly  different  from  that 
of  a  securities  broker.”  Securities  Industry  Ass’n  v. 
Board  of  Governors  (Schwab),  82  L.Ed.2d  at  167 
(1984).  The  Court  also  indicated  that  in  the  typical 
distribution  of  securities  “an  underwriter  purchases 
securities  from  an  issuer,  frequently  in  conjunction 
with  other  underwriters."  Id.  at  167  n  17  Additionally, 
the  Court  noted  that  the  distribution  of  these  securities 
to  the  public  “may  be  effected  by  the  underwriters 
alone,  or  in  conjunction  with  a  group  of  dealers  who 
also  purchase  and  sell  the  securities  as  principals  " 
Id.  The  Court  concluded  that  the  term  "public  sale"  of 
securities,  used  in  section  20  of  the  Glass-Steagall 
along  with  terms  such  as  “issue,"  “underwriting,"  and 
“distribution,"  has  no  relevance  to  securities  broker¬ 
age  Id  at  167 

Thus,  it  is  clear  that  the  terms  “underwriting,"  "distri¬ 
bution,"  and  “selling"  as  used  in  Glass-Steagall  are 
primarily  directed  at  sales  activity  in  which  the  bank  is 
acting  as  principal  2  As  noted  previously,  a  national 


The  Supreme  Court  has  expressly  reserved  the  question  of  whether 
best  efforts  underwriting  is  prohibited  by  Glass  Steagall  See 
Securities  Industry  Association  v  Board  of  Governors  (Schwab)  8 2 


bank's  authority  to  act  in  an  agency  capacity  under 
Section  16  has  been  recognized  by  the  courts.  See 
Securities  Industry  Ass'n  v.  Comptroller  of  the  Cur¬ 
rency,  supra;  New  York  Stock  Exchange  v.  Smith,  404 
F.  Supp.  1091  (D.D.C.  1975),  reversed  on  other 
grounds  sub  nom.  New  York  Stock  Exchange  v. 
Bloom,  562  F.2d  736  (D  C.  Cir.  1977),  Cert,  denied 
435  U.S.  942  (1978).  Therefore,  section  21  clearly 
does  not  prevent  a  national  bank  from  exercising  its 
authority  to  purchase  and  sell  securities  upon  the 
request  and  for  the  account  of  its  customers.  Since, 
under  the  proposal,  the  bank  will  be  merely  facilitating 
the  purchase  of  the  annuities  as  agent  for  its  custom¬ 
ers  in  exchange  for  brokerage  fees — an  activity  autho¬ 
rized  by  section  16 — section  21  is  inapplicable.3 

Your  letter  also  noted  that  the  proposed  activity  by  the 
national  banks  will  not  implicate  the  hazards  that  the 
Glass-Steagall  Act  was  intended  to  prevent.  As  reiter¬ 
ated  by  the  Supreme  Court  recently,  these  hazards 
include  the  possibility  that  a  bank  engaged  in  securi¬ 
ties  underwriting  or  distribution  may  subject  its  assets 
to  the  risks  inherent  in  the  securities  markets  as  well  as 
more  subtle  hazards  associated  with  underwriting  or 
distribution.  These  subtle  hazards  include  the  risk  that 
a  bank’s  "salesman’s  stake"  in  a  particular  security 
may  result  in  its  making  unsound  loans  to  the  issuer  of 
the  security  or  improperly  favoring  the  security  in  the 
management  of  its  depositors’  assets,  that  a  bank  may 
use  its  relationship  with  depositors  to  facilitate  sales  of 
securities  in  which  it  has  an  interest — resulting  in  the 
loss  of  depositor’s  confidence  if  the  issuer  of  the 
security  should  default,  and  that  a  bank’s  promotional 
interest  in  a  particular  security  would  lead  to  an 
inability  to  give  its  customers  impartial  financial  ad¬ 
vice.  See  Securities  Industry  Association  v.  Board  of 
Governors  (Becker),  82  L.Ed.2d  at  120-22  (1984). 

Under  your  proposal,  a  participating  bank  will  not 
purchase  the  variable  annuities  for  its  own  account  so 
that  bank  assets  will  not  be  at  risk.  Moreover,  the  bank 
will  not  have  a  “salesman’s  stake"  in  the  variable 
annuities.  The  banks  will  not  be  obligated  to  sell  a 
particular  quantity  of  variable  annuities  and  its  fees  will 
not  vary  with  the  volume  of  contracts  sold.  Indeed,  the 


L  Ed  2d  at  167,  n.  17.  Best  efforts  underwriting  involves  a  commit¬ 
ment  by  an  investment  banker  to  use  his  "best  efforts"  to  market  a 
block  of  securities  as  agent  for  the  issuer  The  compensation 
received  by  the  best  efforts  underwriter  is  correlated  to  his  degree 
of  success  in  selling  out  the  issue  See  generally  1  L  Loss, 
Securities  Regulation  171-172  (2d  ed  1961)  However,  the  banks 
here  will  merely  be  providing  brokerage  services,  will  not  promote 
the  annuities,  and  will  receive  brokerage  fees  unrelated  to  the 
volume  of  annuities  sold.  Therefore,  the  banks'  activities  bear  no 
resemblance  to  a  best  efforts  underwriting 
3You  also  noted  that  the  banks'  activities  would  not  bring  them  within 
the  definition  of  an  underwriter  for  purposes  of  the  Securities  Act  of 
1933  See  15  U  S  C  §  77(b)(11) 


bank  is  merely  selling  a  service  here  and.  since  the 
brokerage  fees  will  be  similar  to  that  received  from 
other  discount  brokerage  transactions,  the  bank  will 
have  no  reason  to  favor  the  Company’s  variable 
annuity  over  any  other  investment  available  through 
the  discount  brokerage.  Cf.  Investment  Company  In¬ 
stitute  v.  Board  of  Governors,  450  U.S  46,  67  (1981) 
(stating  that  an  advisory  fee  earned  by  a  bank  pro¬ 
vides  little  incentive  for  the  bank  to  engage  in  promo¬ 
tional  activities).  This  lack  of  a  “salesman’s  stake" 
eliminates  any  incentive  for  the  bank  to  engage  in 
improper  lending  or  management  of  depositor’s  as¬ 
sets. 

Moreover,  the  lack  of  a  “salesman’s  stake"  eliminates 
the  incentive  for  a  bank  to  compromise  its  duty  to 
render  disinterested  investment  advice.4  See  Decision 
of  the  Comptroller  of  the  Currency  Concerning  An 
Application  by  American  National  Bank  of  Austin, 
Texas,  to  Establish  an  Operating  Subsidiary  to  Provide 
Investment  Advice  (Sept.  2,  1983)  (stating  that  an 
advisory  fee  or  brokerage  commission  provide  little 
incentive  for  a  bank  to  fail  to  render  impartial  invest¬ 
ment  advice).  Moreover,  you  have  noted  that  a  partic¬ 
ipating  bank  will  not  recommend  the  annuities  in  any 
case.  Also,  in  view  of  the  fact  that  the  customers  will 
independently  determine  whether  to  invest  in  the 
Company’s  variable  annuities,  no  customer  will  be 
able  to  blame  the  bank  if  his  investment  is  not  suc¬ 
cessful.  Thus,  you  conclude  that  the  proposed  activity 
is  consistent  with  both  the  language  and  purposes  of 
Glass-Steagall. 

In  view  of  the  preceding  facts  and  analysis,  I  have  no 
objection  to  your  conclusion  that  the  proposed  activi¬ 
ties  are  authorized  for  a  national  bank  by  section  16 
and  are  not  prohibited  by  section  21.  However,  since 
variable  annuities  are  a  hybrid  product  and  the  issuing 
Company  here  is  an  insurance  company,  it  is  relevant 
to  consider  the  effect  of  12  U.S.C.  §  92  on  the 
proposed  activities. 

Section  92  authorizes  a  national  bank  in  a  place  with  a 
population  of  5000  or  less  to  act  as  agent  for  an 
insurance  company  by  soliciting  and  selling  insurance 
and  collecting  premiums  on  insurance  issued  by  the 
company.  This  statute  was  enacted  in  1916  for  the 
primary  purpose  of  providing  small  town  banks  with 
additional  sources  of  revenue.  See  53  Cong  Rec 
11,001  (1916).  In  Saxon  v.  Georgia  Ass'n  of  Indep  Ins 


4Your  letter  also  indicates  that  a  participating  bank's  trust  depart 
ment  will  be  precluded  from  using  its  discount  brokerage  to 
purchase  the  Company's  annuities  for  discretionary  trust  accounts 
Any  such  purchase  will  occur  directly  between  the  trust  department 
and  the  Company  and  no  brokerage  fees  will  be  received  by  the 
bank  if  such  a  purchase  is  made  See  OCC  Trust  Banking  Circular 
No  23  (October  4,  1983) 
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Agents  399  F  2a  1010  (5th  Cir  1968),  a  U  S  Court  of 
Appeals  ruled  that  a  national  bank  located  in  a  city  of 
more  than  5000  persons  could  not  sell  to  borrowers 
broad  forms  of  automobile  home  casualty  and  lia- 
bii'ty  insurance  The  court  held  that  section  92  implic¬ 
itly  indicated  that  a  national  bank  in  a  town  of  over 
5000  people  had  no  authority  to  act  as  an  insurance 
agent  for  this  type  of  insurance 

You  argue,  however,  that  regardless  of  the  Saxon 
decision,  section  92  does  not  pose  an  obstacle  to  the 
banks  activities  here  The  Saxon  case  involved  a 
determination  that  the  insurance  activities  in  which  the 
particular  bank  was  engaged  were  not  within  a  na¬ 
tional  bank's  incidental  powers  under  12  U.S.C.  § 
24(7). 5  However,  the  OCC  has  traditionally  taken  the 
position  that  12  U.S.C.  §  92,  while  perhaps  authorizing 
some  activities  for  small  town  banks  that  would  other¬ 
wise  be  impermissible,  does  not  prohibit  a  national 
bank  from  conducting  insurance-related  activities  if 
the  activities  are  otherwise  authorized  by  the  National 
Bank  Act.  Section  92  merely  authorized  certain  na¬ 
tional  banks  to  engage  in  a  full  range  of  insurance 
agency  activities;  it  did  not,  by  its  terms  or  otherwise, 
prohibit  activities  otherwise  permitted.  See  letter  from 
Peter  Liebesman,  Assistant  Director,  Legal  Advisory 
Services  Division  (March  26,  1982),  reprinted  in 
[1982-83  transfer  binder]  Fed  Banking  Law  Rep 
(CCH)  «1  85.405. 

This  conclusion  is  supported  by  Independent  Bankers 
Ass  n  of  America  v  Heimann.  613  F  2d  1 164  (D  C  Cir 
1979),  cert  denied  449  U  S  823  (1980),  in  which  the 
U  S  Court  of  Appeals  for  the  District  of  Columbia 
Circuit  upheld  a  national  bank's  authority  to  act  as 
agent  in  the  sale  of  credit  life  insurance  The  court 
determined  that  the  activity  was  within  a  national 
bank's  incidental  powers  pursuant  to  1 2  U  S  C  §  24(7) 
and  was  therefore  not  prohibited  by  section  92  The 
Saxon  case  was  distinguished  since  it  involved  the 
sale  of  broad  forms  of  property  and  casualty  insur¬ 
ance  rather  than  credit  life 

In  this  situation,  it  appears  that  the  proposed  activities 
are  expressly  authorized  by  section  16  of  the  Glass- 
Steagall,  12  U  SC  §  24(7)  Since  the  activity  is 
otherwise  authorized  by  the  National  Bank  Act,  the 
Heimann  case  stands  for  the  proposition  that  12 
USC  §  92  should  not  be  read  to  restrict  this  authority 

Moreover  your  letter  noted  that  section  92  authorizes 
certain  national  banks  to  act  as  agent  in  the  sale  of 
insurance  Given  the  fundamental  differences  be- 

rong  support  f or  the  argument  that  the  Saxon  court  s 
The  Saxon  opinion  was  recently  the  subject 


tween  variable  annuities  and  insurance,  you  argued 
that  variable  annuities  would  not  fall  within  the  mean¬ 
ing  of  "insurance"  as  the  term  is  used  in  section  92  If 
this  view  is  accepted,  any  implicit  prohibitions  ema¬ 
nating  from  section  92  would  obviously  have  no  rele¬ 
vance  to  the  proposed  activities.  Indeed,  it  is  well 
recognized  that  insurance  and  annuity  contracts  are 
significantly  different  in  their  operation6  and  the  Su¬ 
preme  Court  has  stated  that  the  two  are  "opposites." 
See  Helvering  v.  LeGierse,  312  U  S.  531,  539-41 
(1940).  See  also  Carroll  v.  Equitable  Life  Assurance 
Society,  9  F  Supp  223,  224  (W  D  Mo.  1934)  ("An 
examination  of  the  authorities  does  not  warrant  the 
conclusion  that  an  annuity  contract  is  an  insurance 
contract");  1  J.  Appleman,  Insurance  Law  and  Prac¬ 
tice  §  84  (1981)  ("Annuity  contracts  must  ...  be 
recognized  as  investments  rather  than  as  insurance. 
The  courts  .  .  have  so  held").  Moreover,  as  noted 
previously,  variable  annuities  essentially  involve  the 
payment  of  funds  by  the  purchaser  in  exchange  for 
units  in  a  portfolio  managed  by  the  issuer  and  have 
been  regarded  by  the  Supreme  Court  as  “securities" 
not  subject  to  the  insurance  exception  for  purposes  of 
the  Securities  Act  of  1933.  Thus,  it  is  indeed  question¬ 
able  whether  variable  annuities  constitute  "insurance" 
within  the  meaning  of  section  92. 

Based  upon  the  facts,  representations,  and  legal 
arguments  set  forth  in  your  correspondence,  I  have  no 
legal  objection  to  a  national  bank's  participation  in  this 
activity  However,  I  note  that  my  position  does  not  in 
any  way  constitute  an  endorsement  of  the  Company's 
products.  Also,  please  recognize  that  the  above  posi¬ 
tion  is  based  upon  representations  made  in  your 
letters  and  in  subsequent  telephone  conversations 
with  members  of  your  law  firm  Any  different  facts  or 
conditions  might  require  a  different  conclusion. 

Peter  Liebesman 

Assistant  Director 

Legal  Advisory  Services  Division 

*  *  * 


"•Whole  life  insurance  involves  the  payment  of  premiums  by  the 
insured  for  a  period  of  years  in  return  for  which  the  insurer  creates 
an  immediate  estate  in  a  fixed  amount  payable  to  the  insured  s 
beneficiaries  upon  his  death  In  contrast  an  annuity  purchaser  does 
not  create  an  immediate  estate  for  the  benefit  of  others  but  reduces 
his  immediate  estate  in  contemplation  of  the  future  contingent 
income  See  1  J  Appleman  Insurance  Taw  and  Practice  §  8J 
M  98 1 ) 
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332— March  8,  1985 

This  is  in  response  to  your  letter  of  May  25,  1984, 
regarding  whether  an  investment  service  (Service) 
that  ***  (Bank),  wishes  to  offer  to  its  customers  is 
permissible  under  the  Glass-Steagall  Act.  As  dis¬ 
cussed  below,  I  have  no  legal  objection  to  the  pro¬ 
posed  Service  under  the  Glass-Steagall  Act  on  the 
basis  of  the  facts  and  opinion  presented.1 

Background 


Under  the  proposed  Service,  the  Bank  would  execute 
customers'  instructions  to  buy  and  sell  shares  in 
tax-exempt  mutual  funds  with  various  investment  ob¬ 
jectives.2  None  of  the  funds  or  their  sponsors  or 
distributors  are  affiliated  in  any  respect  with  the  Bank. 
A  master  account  would  be  established  with  each 
mutual  fund  in  the  Bank’s  name  for  the  execution  of 
customers'  orders.  A  subaccount  would  be  main¬ 
tained  with  the  Bank  to  record  individual  customers’ 
investments  in  the  shares  of  a  particular  fund.  In  no 
case  would  the  Bank  purchase  shares  in  any  of  the 
mutual  funds  for  its  own  account.  Thus,  the  Bank 
would  perform  its  duties  under  the  Service  only  as 
agent  for  its  customers. 

Three  customer  services  would  be  provided  in  addi¬ 
tion  to  the  Bank's  recordkeeping  and  order-execution 
functions  under  the  Service.  First,  customers  would  be 
given  information  on  request  as  to  current  fund  yields 
and  the  current  value  of  their  holdings  in  the  funds. 
The  Bank  would  not,  however,  provide  information 
regarding  the  operations  or  portfolios  of  any  of  the 
funds.  Inquiries  regarding  those  matters  would  be 
referred  to  the  funds  or  their  distributors.  Second, 
customers  could  receive  immediate  cash  credit  for 
redeemed  shares.3  Third,  customers  could  instruct  the 


’Supplementary  Information  regarding  the  Service  was  furnished 
during  telephone  conversations  with  Alan  Priest  and  Jonathan 
Rushdoony  of  the  Legal  Advisory  Services  Division. 

2The  objectives  of  the  funds  would  vary  from  investing  in  short-term 
"money  market"  obligations  with  maturities  of  less  than  120  days,  to 
intermediate-term  bonds  with  maturities  of  less  than  5  years  Mutual 
funds  that  invest  in  long-term  bonds  might  also  be  included  in  the 
Service 

3The  amount  of  such  credit  would  depend  on  whether  the  Bank 

receives  confirmation  from  a  fund  of  the  amount  of  the  sale 
Customers  could  receive  full  credit  where  such  confirmation  is 
received  by  the  Bank.  Should  a  customer  desire  credit  before 
confirmation  is  obtained,  the  amount  of  the  credit  would  not  exceed 
eighty  percent  of  the  estimated  share  value  to  protect  the  Bank  from 
price  fluctuations.  Payments  for  redeemed  shares  would  generally 
be  wired  by  the  Fund  to  the  Bank  by  the  close  of  business  on  the 
day  of  sale.  The  Bank  would  seek  payment  from  its  customer  of  any 
deficiency  in  the  amount  received  I  have  assumed  that  the  Bank  will 
ensure  that  its  credit  complies  with  all  relevant  laws,  such  as  12 
USC  §  84  and  Regulation  U  See  12  CFR  §  221  3  (general 
requirements  of  Regulation  U  for  credit  secured  by  "margin  stock”); 
id  at  §  221  6  (general  exemptions),  id  at  §  221  2(h)  (excluding 
mutual  fund  shares  from  the  definition  of  “margin  stock"  if  the  fund 


Bank  to  make  automatic  purchases  or  redemptions 
through  their  deposit  accounts  at  the  Bank  Conse¬ 
quently,  a  customer  might  arrange  for  automatic  share 
purchases  through  periodic  withdrawals  of  a  fixed 
amount  from  a  deposit  account,  or  through  a  periodic 
“sweep"  of  deposits  in  excess  of  a  particular  balance 
Similarly,  a  customer  who  has  purchased  fund  shares 
could  instruct  the  Bank  to  automatically  redeem  a 
sufficient  number  of  shares  in  order  to  transfer  desired 
amounts  to  the  customer’s  deposit  account 

The  precise  number  of  funds  from  which  customers 
could  choose  for  investment  has  not  been  determined 
The  Bank  anticipates  that  the  funds  available  under 
the  Service  would  number  no  less  than  four  and  no 
more  than  twelve. 

As  consideration  for  its  provision  of  the  Service,  the 
Bank  would  be  compensated  from  two  sources.  First, 
customers  using  the  Service  would  be  charged  a 
periodic  fee  by  the  Bank.  The  customer  fee  would  be 
the  Bank’s  sole  source  of  compensation  for  its  pur¬ 
chase  and  redemption  of  mutual  fund  shares.  The 
method  for  calculating  the  customer  fee  has  not  been 
determined.  However,  I  understand  that  all  customers 
might  be  charged  the  same  flat  fee,  or  that  the  fee 
might  vary  according  to  a  customer’s  average  hold¬ 
ings  in  the  funds  or  the  number  of  purchase  and  sale 
orders  made  on  behalf  of  a  customer.  The  Bank  would 
also  receive  fees  from  each  fund  or  its  distributor 
pursuant  to  a  plan  established  under  Rule  12b-1.  17 
C.F.R  §  270  1 2b- 1 ,  or  other  agreement  negotiated 
with  the  fund’s  sponsor.  Such  fees  would  be  based  on 
a  percentage  of  the  amount  invested  in  the  fund  by  the 
Bank’s  customers.  Each  fee  agreement  would  be 
structured  to  reflect  the  customary  value  of  the  follow¬ 
ing  Bank  services:  maintaining  records  on  customers' 
fund  investments,  and  informing  customers  on  request 
of  current  fund  yields  and  the  value  of  their  fund 
investments.  However,  none  of  the  mutual  funds  would 
compensate  the  Bank  for  its  execution  of  customers' 
purchase  and  redemption  orders.4  Moreover,  the  mu¬ 
tual  fund  fees  would  not  materially  differ  from  fund  to 
fund  Thus,  the  Bank’s  fee  would  be  substantially  the 
same  regardless  of  which  fund  a  customer  selects  for 
investment.  Finally,  fees  received  from  customers  as 
well  as  the  funds  would  be  fully  disclosed  to  custom¬ 
ers  of  the  Bank. 

In  promoting  the  Service,  the  Bank  would  emphasize 
the  convenience  and  choices  available  to  customers 


has  at  least  ninety-five  percent  of  its  assets  continuously  invested  in 
exempt  securities,  such  as  municipal  bonds) 

4The  fee  agreements  would  stipulate  that  the  fees  are  paid  solely  in 
consideration  of  the  described  administrative  functions  performed 
by  the  Bank 
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>  vvouid  aiso  provide  information  of  a  general  nature 
regarding  the  benefits  of  tax-exempt  income  and  the 
yieid  features  of  various  types  of  tax-exempt  mutual 
funos  The  Bank  would  not.  however,  distribute  pro¬ 
spectuses  of  the  funds  Those  prospectuses  would 
always  be  distributed  by  the  funds  or  their  distributors 
directly  to  the  customers.5 

Bank  brochures  regarding  the  Service  would  disclose 
that  the  mutual  fund  shares  do  not  constitute  obliga¬ 
tions  of  the  Bank  and  are  not  insured  by  the  FDIC  The 
brochures  would  also  disclose  that  the  Bank  does  not 
endorse  or  recommend  any  of  the  funds.  Customers 
would  be  advised  that  they  should  read  the  prospec¬ 
tus  of  a  fund  before  directing  the  Bank  to  make  an 
investment  in  that  fund  Under  no  circumstances 
would  any  Bank  employee,  acting  in  any  capacity, 
recommend  investment  in  any  of  the  funds.  Moreover, 
Bank  employees  would  be  instructed  to  advise  cus¬ 
tomers  when  explaining  the  Service  that  the  Bank 
does  not  recommend  any  of  the  Funds  in  particular 

Glass-Steagall  Act 


The  relevant  language  in  the  Glass-Steagall  Act  is 
contained  in  sections  24  (Seventh)  and  378  of  Title  12 
of  the  United  States  Code.  Section  24  (Seventh) 
provides  that: 

The  business  of  dealing  in  securities  and  stock  [by 
a  national  bank]  shall  be  limited  to  purchasing  and 
selling  such  securities  and  stock  without  recourse, 
solely  upon  the  order,  and  for  the  account  of, 
customers,  and  in  no  case  for  its  own  account, 
and  [a  national  bank]  shall  not  underwrite  any 
issue  of  securities  or  stock.  .  . 

Section  378  provides  that  it  is  unlawful: 

[F]or  any  person,  firm,  corporation,  association, 
business  trust,  or  other  similar  organization,  en¬ 
gaged  in  the  business  of  issuing,  underwriting, 
selling,  or  distributing  at  wholesale  or  retail,  or 
through  syndicate  participation,  stocks,  bonds, 
debentures,  notes  or  other  securities,  to  engage 
in  the  business  of  receiving  deposits.  .  .  . 

Both  of  the  preceding  provisions  were  enacted  to 
separate  commercial  banks  from  the  investment  bank¬ 
ing  business  thus,  the  prohibitions  contained  therein 


'-o  prospectuses  >vouicJ  often  be  provided  m  response  to  calls 
-  ade  by  prospect  /e  customers  to  ton  free  telephone  lines  paid  for 
ard  staffed  by  the  Funds  or  the  r  distributors  As  an  accommodation 

r  isfomers  the  Bank  would  upon  request  make  the  call  on 
c  jsfomer  m  ts  capacity  as  agent  The  prospectus 
.  d  i  r/a/s  be  sent  direct  /  to  the  customer  by  the  fund  regard- 


are  generally  construed  to  be  coextensive  See  Secu¬ 
rities  Industry  Association  v  Board  of  Governors  of  the 
Federal  Reserve  System,  52  U  S  L  W  4943,  4947 
(June  28,  1984)  (No  82-1766)  ( Becker )  Thus,  the 
Service  would  be  impermissible  if  it  were  to  include 
any  of  those  prohibited  activities 

In  determining  whether  the  Office  has  a  legal  objection 
to  the  proposed  Service,  each  Bank  function  per¬ 
formed  under  the  Service  will  initially  be  reviewed  on 
an  individual  basis  Those  functions  will  then  be  dis¬ 
cussed  as  a  whole  to  ascertain  whether  the  Office  will 
object  to  their  collective  use  as  an  impermissible 
‘union  of  powers"  for  the  purposes  of  the  Glass- 
Steagall  Act. 

The  primary  activity  at  issue  under  the  Service  is  the 
Bank's  proposal  to  execute  purchase  and  sale  orders 
only  as  agent  for  the  account  of  its  customers.  You 
have  noted  that  the  Bank's  order-execution  function 
would  fall  within  the  precedent  established  by  this 
Office  in  Decision  of  the  Comptroller  of  the  Currency 
on  the  Application  by  Security  Pacific  National  Bank  to 
Establish  an  Operating  Subsidiary  to  Be  Known  As 
Security  Pacific  Discount  Brokerage  Services,  Inc. 
(Aug  26,  1982),  reprinted  in  Fed.  Banking  L.  Rep. 
(CCH)  H  99,284  (the  Office's  Security  Pacific  Deci¬ 
sion)  In  that  decision,  the  Office  found  that,  "on  its 
face,  the  Glass-Steagall  Act  permits  those  securities 
purchases  and  sales  for  customers  in  which  the  bank 
acts  in  the  capacity  as  agent  (i.e.,  brokerage  transac¬ 
tions),  while  generally  prohibiting  purchases  and  sales 
by  banks  acting  as  principal  ”  Id.  The  Office’s  deter¬ 
mination  that  discount  brokerage  activity  is  expressly 
authorized  by  the  Glass-Steagall  Act  under  12  U.S.C. 
§  24  (Seventh)  was  upheld  in  Securities  Industry 
Association  v.  Comptroller  of  the  Currency,  577  F 
Supp  252  (D  D  C.  1984),  appeal  docketed.  No. 
84-5026  (D  C.  Cir.  1984). 

Even  earlier,  the  Office  expressed  the  view  that  a 
national  bank  may  offer  an  Automatic  Investment 
Service  (AIS)  to  its  customers.  See  Letter  from  Comp¬ 
troller  James  E  Smith  to  G.  Duane  Vieth  (June  10, 
1974),  reprinted  in  Fed.  Banking  L  Rep  (CCH)  If 
96,272  Under  the  AIS  program,  customers  selected 
corporate  stocks  from  a  list  provided  by  the  bank, 
which  executed  the  desired  stock  purchases  as  agent 
for  its  customers'  accounts.  The  legality  of  the  AIS 
program  was  upheld  in  New  York  Stock  Exchange. 
Inc.  v.  Smith,  404  F  Supp  1091  (DDC.  1975), 
vacated  on  other  grounds  sub  nom  .  New  York  Stock 
Exchange  v  Bloom,  562  F  2d  736  (DC  Cir  1977), 
cert  denied.  435  U  S  942  (1978) 

More  recently,  the  Supreme  Court  held  that  a  nonbank 
subsidiary  of  a  bank  holding  company  could  conduct 
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a  discount  brokerage  business  as  an  activity  that  is 
“closely  related"  to  banking.  See  Securities  Industry 
Association  v.  Board  of  Governors  of  the  Federal 
Reserve  System,  52  U.S.L.W.  4692  (June  28,  1984). 
(No.  83-614)  ("Schwab").  In  reaching  this  decision, 
the  Court  confirmed  that  the  prohibitions  in  the  Glass- 
Steagall  Act  on  underwriting  and  distributing  securi¬ 
ties  "traditionally  apply  to  a  function  distinctly  different 
from  that  of  a  securities  broker,’’  which  “executes 
orders  for  the  purchase  or  sale  of  securities  solely  as 
agent."  Id.  at  4695.  As  the  Court  noted  in  an  earlier 
decision,  neither  the  language  nor  the  purposes  of  the 
Glass-Steagall  Act  suggest  that  it  is  improper  for  a 
bank  to  purchase  securities  as  agent  for  the  account 
of  its  customer.  See  Investment  Company  Institute  v. 
Camp,  401  U  S.  617,  624-665,  638  (1970). 

In  the  present  case,  you  have  stated  that  the  Bank 
would  execute  purchases  and  sales  of  mutual  fund 
shares  only  on  the  order  and  for  the  account  of  its 
customers.  The  order-execution  function  of  the  Bank 
would  accordingly  fall  within  the  previously  cited  pre¬ 
cedents.  Similarly,  the  Bank's  use  of  a  master  account, 
established  in  its  own  name  with  each  mutual  fund,  to 
execute  its  customers'  orders  would  not  be  inconsis¬ 
tent  with  the  Glass-Steagall  Act  because  the  Bank 
would  only  execute  orders  as  agent  for  its  customers. 

The  next  activity  at  issue  under  the  proposed  Service 
concerns  the  Bank’s  recordkeeping  functions.  It  is  my 
understanding  that  recordkeeping  would  enable  the 
Bank  to  clear  and  settle  its  customers’  securities 
transactions,  and  to  segregate  its  customers'  invest¬ 
ments  among  the  subaccounts  in  which  investments 
would  be  recorded.  Such  recordkeeping  activities  are 
analogous  to  the  incidental  activities  approved  in  the 
Office’s  Security  Pacific  Decision  for  a  discount  bro¬ 
kerage  service.  See  also  Schwab  at  4694,  n.  14 
(incidental  activities  approved  by  the  Federal  Reserve 
Board  for  a  nonbank  subsidiary's  discount  brokerage 
service). 

It  is  also  your  view  that  each  of  the  remaining  three 
customer  services  proposed  here  would  constitute 
authorized  banking  activities.  First,  the  provision  of 
information  on  request  as  to  current  fund  yields  and 
the  current  value  of  customers'  holdings  in  the  funds 
would  be  an  incidental  activity  that  is  consistent  with 
the  long-standing  bank  functions  of  providing  custom¬ 
ers  with  financial  and  economic  data,  and  with  the 
functions  performed  by  banks  acting  as  transfer 
agents.  See  15  U.S.C.  §  78c(a)(34)(B);  12  C.F.R.  § 
9.20.  Next,  the  Bank's  issuance  of  immediate  credit  for 
redeemed  shares  would  essentially  constitute  an  ex¬ 
ercise  of  a  national  bank's  authority  to  grant  loans 
pursuant  to  12  U.S.C.  §  24  (Seventh).  Moreover,  the 
issuance  of  such  credit  would  not  alter  the  fact  that  the 


Bank's  purchases  and  sales  would  be  made  "without 
recourse"  as  required  by  12  U.S.C  §  24  (Seventh)  6 
Finally,  executing  customers'  instructions  to  purchase 
and  sell  shares  on  an  automatic  basis  would  not,  in 
itself,  violate  the  Glass-Steagall  Act.  Under  the  AIS 
program  upheld  in  New  York  Stock  Exchange.  Inc  v 
Smith,  supra,  customers  could,  as  under  the  proposed 
Service,  instruct  the  bank  to  deduct  a  fixed  amount 
from  their  deposit  accounts  for  purchases  of  securities 
selected  by  the  customers.  Under  the  proposed  Ser¬ 
vice,  customers  could  also  instruct  the  Bank  to 
“sweep"  deposits  in  excess  of  a  particular  balance  for 
automatic  purchases  of  mutual  fund  shares.  The  use 
of  a  “sweep"  service  would  not  be  inconsistent  with 
the  Glass-Steagall  Act  where  securities  are  purchased 
solely  upon  the  order,  and  for  the  account,  of  custom¬ 
ers  within  the  meaning  of  12  U.S.C.  §  24  (Seventh).7 
Under  the  same  authority,  the  Bank  could  also  exe¬ 
cute  customers’  instructions  to  redeem  their  shares  on 
an  automatic  basis  as  agent  for  its  customers. 

Similarly,  the  fact  that  the  Bank  would  receive  fees 
from  the  mutual  funds  under  12b-1  or  similar  plans 
would  not,  in  your  view,  transform  the  Bank’s  broker¬ 
age  functions  into  those  of  a  distributor  or  an  under¬ 
writer.  While  such  compensation  might  be  character¬ 
ized  as  being  paid  for  the  "distribution"  of  shares 
under  the  securities  laws,  see  17  C.F.R.  §  270. 1 2b-1 , 
it  does  not  necessarily  follow  that  the  Bank  would  be 
distributing  the  shares  for  the  purposes  of  the  Glass- 
Steagall  Act.  Cf.  Investment  Company  Institute  v 
Conover,  596  F.  Supp.  1496,  1501  (D.D.C.  1984); 
Investment  Company  Institute  v.  Conover,  593  F 
Supp.  846,  853  (N.D  Cal.  1984)  (cases  noting  that 
securities  law  classifications  are  not  determinative  for 


6ln  cases  where  the  credit  cannot  be  fully  repaid  with  the  proceeds 
of  redeemed  shares,  the  customer  would  be  liable  to  the  Bank  for 
the  deficiency.  Thus,  the  incidental  risk  that  a  particular  customer 
might  "walk  away"  from  its  contractual  obligation  to  repay  the  Bank 
would  not  offend  the  “without  recourse"  limitation  because  the  Bank 
would  retain  full  power  to  bring  an  action  for  breach  of  its  customer’s 
obligation  See  Securities  Industry  Association  v  Comptroller  of  the 
Currency.  577  F.  Supp  at  256-257,  Securities  Industry  Association 
v  Board  of  Governors  of  the  Federal  Reserve  System ,  71 6  F  2d  92. 
100  n4  (2d  Cir  1983),  aff'd.  Schwab  supra  Compare  Awotm  v 
Atlas  Exchange  Bank  of  Chicago.  295  U  S  209.  211-212  (1935) 
(bank  assumed  its  customers'  investment  risks  by  entering  into 
repurchase  agreements) 

7At  present,  the  factual  details  of  the  sweep  arrangement  have  not 
been  determined  by  the  Bank  Consequently,  this  letter  confirms 
your  view  that  there  is  no  inherent  conflict  between  the  Glass- 
Steagall  Act  and  sweep  arrangements,  but  does  not  address  the 
legality  of  any  particular  sweep  arrangement  Should  you  desire  that 
the  Office  review  the  legality  of  a  particular  sweep  arrangement 
further  factual  details  must  be  furnished  in  order  for  the  Office  to 
determine  whether  the  Bank  could  become  impermissibly  involved 
in  the  distribution  of  securities  to  the  public  See  Letter  from  Michael 
A  Mancusi,  Senor  Deputy  Comptroller  for  National  Operations  at 
2-3  (Jan  17  1985)  However  the  Bank  may  proceed  with  a  sweep 
program  without  such  an  opinion  from  this  Office  if  the  Bank 
determines  upon  the  advice  of  counsel  that  its  program  is  consistent 
with  all  applicable  laws,  including  the  Glass-Steagall  Act 
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Giass-Steagali  purposes)  Under  the  proposed  Ser¬ 
vice  tees  would  be  paid  under  the  plans  only  for 
administrative  shareholder  services  the  Bank's  main¬ 
tenance  of  records  for  the  segregation  of  its  custom¬ 
ers  investments  among  subaccounts,  and  provision 
of  information  regarding  the  value  of  its  customers' 
nvestments  and  current  fund  yields  Such  administra¬ 
tive  functions,  as  noted  previously,  may  be  provided 
under  12  U  S  C  §  24  (Seventh)  as  incidental  services 
where  a  bank  executes  orders  for  its  customers' 
accounts  In  no  case  would  the  mutual  funds  compen¬ 
sate  the  Bank  for  purchasing  or  selling  shares  on 
behalf  of  its  customers,  the  customers'  fees  would  be 
the  Bank  s  sole  consideration  for  executing  custom¬ 
ers  orders  Moreover,  you  indicate  that  the  amounts 
that  would  be  paid  under  the  plans  would  fall  substan¬ 
tially  below  those  normally  paid  to  distributors  and 
underwriters  Instead,  fees  paid  under  the  plans  would 
only  reflect  the  customary  value  of  the  Bank's  admin¬ 
istrative  services  Thus,  the  amount  of  fee  revenues 
would  not  reflect  the  risks  incurred  by  an  underwriter 
or  a  distributor  of  securities.  Accordingly,  these  fac¬ 
tors  reinforce  your  view  that  the  Bank  would  not  be 
engaged  in  a  “distribution”  or  “underwriting”  of  the 
funds’  shares  for  the  purposes  of  the  Glass-Steagall 
Act. 

In  view  of  the  above,  I  have  no  objection  to  the  Bank's 
provision  of  any  particular  customer  service  described 
above  under  the  Glass-Steagall  Act  when  each  ser¬ 
vice  is  considered  on  an  individual  basis.  Similarly,  the 
mutual  funds'  payment  of  fees  to  the  Bank  for  its 
administrative  services  would  not,  in  itself,  give  cause 
to  object  Nonetheless,  the  Supreme  Court  has  cau¬ 
tioned  that  a  union  of  otherwise  valid  banking  powers 
may  give  rise  to  the  hazards  that  Congress  sought  to 
avoid  in  enacting  the  Glass-Steagall  Act,  and  may 
thereby  violate  the  Act's  prohibitions.  See  Investment 
Company  Institute  v  Camp,  401  U  S  at  625  An 
analysis  of  these  hazards  is  useful  in  this  case,  for 
example,  to  determine  whether  a  legal  objection  might 
arise  from  the  calculation  of  the  1 2b- 1  plan  fees  as  a 
percentage  of  the  investments  held  by  the  Bank’s 
customers 

The  underlying  purposes  of  the  Glass-Steagall  Act  are 
discussed  in  detail  in  Investment  Company  Institute  v 
Camp  supra,  and  its  progeny  In  summary,  Congress 
viewed  the  following  hazards  as  requiring  the  separa- 
f  on  of  commercial  banks  from  the  investment  banking 
business  (1)  imprudent  investment  of  a  bank's  funds 
mot  /afed  by  the  bank's  salesman’s  stake  in  certain 
securities  (2)  loss  of  a  bank's  reputation  or  good  will 
r  performance  of  securities  promoted  by 
the  bank  and  (3)  conflicts  of  interest  that  would  impair 
"  e  bank  s  ability  to  act  as  an  impartial  source  of  credit 
and  i r  /estr  enf  advice  My  understanding  of  your 


analysis  of  these  hazards  is  outlined  in  the  following 
discussion 

At  the  outset,  it  is  clear  that  the  hazards  arising  from 
the  combination  of  commercial  and  investment  bank¬ 
ing  are  not  present  where  a  national  bank  purchases 
securities  for  the  account  of  its  individual  customers 
See  Id.  at  638  Accordingly,  the  Supreme  Court  re¬ 
cently  found  that  the  provision  of  brokerage  ser¬ 
vices— the  central  function  of  the  Bank  under  the 
proposed  Service — is  not  inconsistent  with  the  pur¬ 
poses  of  the  Glass-Steagall  Act.  See  Schwab,  52 
U  S  L  W  at  4965-4966  At  issue,  therefore,  is  whether 
any  additional  factors  would  arise  under  the  proposed 
Service  in  conflict  with  the  purposes  of  the  Glass- 
Steagall  Act. 

The  Bank’s  receipt  of  fees  from  the  mutual  funds, 
based  on  a  percentage  of  the  investments  held  in  the 
funds  by  Bank  customers,  would  not  lead  to  imprudent 
Bank  investments  motivated  by  a  stake  in  the  sale  of 
the  funds'  shares.  The  Bank  has  agreed  that  it  would 
not  purchase  any  shares  in  the  subject  mutual  funds 
for  its  own  account.  Thus,  no  imprudent  investments 
by  the  Bank  in  these  securities  could  arise  under  the 
Service  However,  the  Bank  might  invest  in  bonds  that 
are  also  held  by  the  mutual  funds,  assuming  that  the 
bonds  are  eligible  for  investment  under  12  U  S.C.  §  24 
(Seventh)  and  12  C.F.R.  Part  1  As  a  result,  it  must  be 
determined  whether  the  Bank  might  invest  its  funds  in 
the  bonds  in  an  imprudent  manner  for  the  purpose  of 
increasing  its  fee  revenues,  i.e.,  whether  the  Bank 
would  have  a  “salesman’s  stake"  in  the  sale  of  the 
mutual  funds’  shares. 

In  your  opinion,  the  Bank  would  possess  no 
salesman’s  stake"  that  would  motivate  it  to  impru¬ 
dently  invest  in  bonds  held  by  the  mutual  funds.  In 
theory,  one  could  argue,  the  Bank  might  purchase  a 
significant  portion  of  a  particular  bond  issuance  in 
which  a  fund  has  also  invested  for  the  purpose  of 
increasing  the  bond’s  trading  price,  the  value  of  the 
fund's  shares,  the  amount  of  customers'  investments 
in  the  fund,  and  thus,  the  amount  of  fee  revenues 
received  by  the  Bank.  However,  several  factors  dem¬ 
onstrate  that  the  Bank  would  not  invest  in  such  bonds 
in  order  to  increase  its  fee  revenues  First,  trading  in 
bonds  is  primarily  governed  by  market  expectations 
regarding  future  interest  rate  fluctuations  Thus,  in¬ 
vestment  in  a  bond  issuance  by  the  Bank  would  have 
minimal  long-term  effect  on  the  bond's  trading  value 
Second,  any  impact  on  a  particular  bond's  trading 
value  arising  from  the  Bank's  investment  would  be 
diluted  by  the  values  of  other  bonds  held  in  a  mutual 
fund's  diversified  portfolio  Third,  the  Bank  would  have 
no  incentive  to  prefer  any  particular  fund  over  another 
by  investing  in  bonds  held  by  the  fund  since  the 
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Bank’s  fee  would  not  materially  differ  from  fund  to 
fund.  Finally,  the  magnitude  of  bond  investments  that 
the  Bank  would  need  to  make  in  order  to  produce  a 
significant  increase  in  the  value  of  a  mutual  fund’s 
shares  and  a  significant  net  increase  in  customers' 
total  fund  investments  would  far  exceed  any  resulting 
increase  in  the  Bank’s  fee  revenues.  Therefore,  the 
Bank's  receipt  of  fees  under  the  described  plans 
would  not  create  a  "salesman’s  stake"  and  thereby 
stimulate  imprudent  Bank  investments. 

The  fees  that  the  Bank  would  charge  its  customers  for 
the  Service  might  also  be  based,  in  whole  or  in  part,  on 
a  percentage  of  the  customers’  balance  of  invest¬ 
ments  in  the  mutual  funds.8  In  view  of  the  preceding 
discussion,  calculating  customer  fees  in  this  manner 
would  not  cause  the  Bank  to  make  imprudent  invest¬ 
ments  in  bonds  held  by  the  funds. 

The  second  perceived  hazard  of  the  combination  of 
investment  and  commercial  banking  is  the  loss  of  a 
bank's  reputation  due  to  the  poor  performance  of 
securities  promoted  by  the  Bank.  Under  the  proposed 
Service,  customers  could  select  from  among  four  to 
twelve  mutual  funds  and  obtain  the  funds’  current 
yields.  The  Bank’s  brochures  on  the  Service  itself 
would  contain  general  information  regarding  the  ben¬ 
efits  of  tax-exempt  income  and  the  yield  features  of 
different  types  of  tax-exempt  mutual  funds.  The  Bank 
would  also  receive  fees  from  the  mutual  funds  for  its 
performance  of  customer  services.  Given  these  facts, 
one  might  argue,  it  would  appear  to  customers  that  the 
Bank  is  endorsing  the  funds.  However,  the  AIS  pro¬ 
gram  approved  by  this  Office  also  involved  a  relatively 
small  number  of  securities— 25  corporate  stocks— out 
of  the  total  universe  of  securities.  In  New  York  Stock 
Exchange  v.  Smith,  supra,  the  court  did  not  find  that 
this  constituted  endorsement  of  the  securities.  In  fact, 
the  court  stated  that  AIS  will  not  jeopardize  customer 
good  will  because  "those  whose  investments  go  sour 
will  have  only  their  own  bad  judgment  to  blame,  not 
the  bank's."  404  F.  Supp.  at  1 100.  Similarly,  the  Bank’s 
receipt  of  fees  from  the  mutual  funds  would  not 
constitute  an  endorsement  of  any  particular  fund  since 
the  fees  would  only  be  paid  for  administrative  services 
and  would  not  materially  differ  from  fund  to  fund. 
Moreover,  specific  steps  would  be  taken  by  the  Bank 
under  the  proposed  Service  to  ensure  that  its  custom¬ 
ers  do  not  mistakenly  believe  that  the  Bank  is  endors¬ 
ing  the  funds.  Brochures  promoting  the  Service  would 
clearly  indicate  that  the  funds  are  not  endorsed  by  the 
Bank,  and  would  caution  customers  to  read  the  pro¬ 
spectus  of  any  fund  before  making  an  investment.  All 


8I  have  assumed  that  the  customer  fees  would  be  determined  in  the 
same  manner  regardless  of  the  fund  in  which  investments  are 
made 


prospectuses  would  be  provided  by  the  mutual  funds 
directly  to  customers.  In  addition,  employees  of  the 
Bank  would  be  specifically  instructed  to  inform  cus¬ 
tomers  who  are  interested  in  the  Service  that  the  Bank 
does  not  endorse  any  particular  Fund  In  view  of  these 
facts,  the  Bank’s  reputation  would  not  be  at  stake 
under  the  Service.9 

The  third  underlying  purpose  of  the  Glass-Steagall  Act 
is  to  ensure  that  a  bank's  ability  to  act  as  an  impartial 
source  of  credit  and  investment  advice  is  not  impaired 
by  a  promotional  interest  in  a  particular  investment.  In 
this  regard,  you  have  noted  that  the  Bank  would  not 
make  any  investment  recommendations  to  its  custom¬ 
ers  under  the  proposed  Service.  In  fact,  customers 
would  be  instructed  that  the  Bank  does  not  recom¬ 
mend  any  of  the  funds  for  investment.  In  short,  the 
Bank  would  merely  promote  the  convenience  and 
options  available  under  the  Service  itself  rather  than 
the  investment  quality  of  any  particular  mutual  fund.10 
Given  these  limitations,  it  is  clear  that  the  Bank's  ability 
to  provide  impartial  investment  advice  would  not  be  at 
issue  under  the  proposed  Service.11  The  remaining 
question,  therefore,  is  whether  the  Service  would 
impair  the  Bank’s  ability  to  act  as  a  impartial  source  of 
credit. 

As  discussed  previously,  the  Service  would  not  cause 
the  Bank  to  use  its  assets  in  an  imprudent  manner 
since  the  Bank  would  not  have  a  promotional  interest 
in  the  mutual  funds  and  its  reputation  would  not  be  at 
stake.  In  particular,  the  mutual  funds’  fee  payments 
would  not  impair  the  Bank's  ability  to  act  as  an 
impartial  creditor  since  the  fees  would  not  materially 
differ  from  fund  to  fund.  The  availability  of  an  automatic 
purchase  and  redemption  service  would  present  no 
additional  concerns  that  the  Bank  would  have  a  pro¬ 
motional  interest  because  the  Bank  would  not  have  a 
stake  in  its  customers'  selection  of  one  fund  over 
another  for  automatic  purchases  or  redemptions 

Similarly,  these  concerns  would  not  be  present  due  to 
the  Bank’s  provision  of  immediate  credit  under  the 
Service  for  redeemed  shares.  Full  credit  for  the  shares 
would  only  be  extended  after  confirmation  of  sale  is 


9Since  investment  advice  would  not  be  provided  under  the  Bank's 
proposed  Service.  I  need  not  address  whether  the  provision  of  such 
advice  would  give  cause  for  a  legal  objection  to  be  made  in  this 
case 

10These  restrictions  would  also  be  applied  if  the  Bank  were  to  offer 
the  Service  to  trust  customers  You  also  indicated  that  no  trust  funds 
would  be  invested  in  any  mutual  fund  under  the  Service  without 
specific  authorization  by  the  customer  regardless  of  whether  the 
Bank  has  investment  discretion  over  the  trust  account  Finally  I 
have  noted  that  the  Bank's  brokerage  fees  for  trust  acounts  would 
be  subject  to  the  fiduciary  standards  described  in  Trust  Banking 
Circular  No  23  (Oct  4,  1983) 

"See  footnote  9 


105 


maae  by  a  mutual  fund  Where  immediate  confirma- 
t  on  : s  not  received  the  Bank  would  only  extend  credit 
n  amounts  not  to  exceed  eighty  percent  of  the  shares 
current  estimated  value  In  this  regard,  I  understand 
that  any  other  credit  policies  that  are  necessary  to 
ensure  the  safe  and  sound  operation  of  this  function 
would  be  instituted  Finally,  the  Office's  Security  Pa¬ 
cific  Decision,  supra,  approved  a  discount  brokerage 
service  that  included  margin  lending  In  the  present 
case  as  well,  the  Bank  would  have  no  stake  in  the 
success  or  failure  of  its  customers'  investments  that 
would  cause  the  Bank  to  lend  its  resources  in  an 
imprudent  manner. 

In  view  of  the  facts  and  opinion  presented,  I  have  no 
legal  objection  to  the  proposed  Service  under  the 
Glass-Steagall  Act.  Of  course,  a  different  result  might 
be  reached  should  the  facts  change  or  otherwise  differ 
in  a  material  way  from  those  set  forth  above 

Peter  Liebesman 

Assistant  Director 

Legal  Advisory  Services  Division 

*  *  * 


333— March  20,  1985 

This  is  in  response  to  an  October  18,  1984.  letter  from 
***  of  your  office,  and  to  several  telephone  conversa¬ 
tions  held  with  members  of  our  staff.  Your  client,  a 
national  bank  operating  in  Pennsylvania,  wishes  to 
offer  first-lien,  non-purchase  money  variable-rate  mort¬ 
gage  loans  You  request  an  opinion  with  respect  to  the 
following  question: 

1  May  a  national  Dank,  pursuant  to  12  U  S  C.  § 
85  and  the  "most  favored  lender  doctrine," 
adopt  the  National  Credit  Union  (NCUA) 
adjustable-rate  mortgage  regulations,  12 
C  F  R  §  701  21  (49  Fed  Reg  30685  (August  1 , 
1984)  effective  September  1,  1984),  since 
Pennsylvania-chartered  credit  unions  may  do 
so  pursuant  to  Title  VIII  of  the  Garn-St  Germain 
Depository  Institutions  Act  of  1982,  Pub  L  No 
97-20,  §§  801  et  seq  ,  196  stat,  1469  (1982) 
(codified  at  12  USC  §  3801  et  seq)  (Title 
VIII)?  If  so,  what  provisions  of  those  regulations 
must  your  client  adopt? 

2  May  a  national  bank,  pursuant  to  the  "most 
favored  lender  doctrine,  adopt  the  adjustable- 
rate  mortgage  regulations  of  the  Federal  Home 

Loan  Bank  Board  (FHLBB  or  Bank  Board,)  12 

since  state- 

charterer]  swings  associations  may  do  so  pur¬ 


suant  to  Pennsylvania  law  See  7  P  S  §  6020- 
101(a)(26)?  If  so,  what  provisions  of  such  reg¬ 
ulations  must  your  client  adopt? 

Additionally,  you  ask  that  we  consider  the  effect,  if  any, 
that  the  federal  preemption  of  state  usury  ceilings  on 
first-lien  residential  mortgages  will  have  upon  our 
analysis. 

Initially,  I  note  that  your  inquiries  concern  four  statutory 
schemes  that  lenders  in  Pennsylvania  must  look  to 
when  offering  first-lien  variable-rate  mortgages.  First,  § 
301  of  the  Pennsylvania  usury  statute,  Pa  Stat  Ann. 
tit.  41,  §  301  (Purdon  1984  Supp  ),  covers  first-lien 
transactions  on  "residential  mortgages."  For  purposes 
of  the  statute,  a  residential  mortgage  is  a  transaction 
of  $50,000  or  less  that  is  secured  by  a  lien  on  real 
estate  containing  two  or  fewer  residential  units,  or  on 
which  two  or  fewer  residential  units  are  to  be  con¬ 
structed,  and  includes  liens  on  residential  condomin¬ 
ium  units.  See  41  P  S.  §  101.  Pursuant  to  §  301, 
lenders  may  offer  residential  mortgages  at  a  rate  equal 
to  the  monthly  index  of  long-term  United  States  Gov¬ 
ernment  Bond  yields  for  the  second  preceding  calen¬ 
dar  month  plus  an  additional  two  and  one-half  per¬ 
centage  points  See  41  P  S.  §  301(b). 

Lenders  offering  variable-rate  residential  mortgages 
pursuant  to  §  301  must  originate  such  loans  at  the 
"lawful  rate  of  interest,"  as  defined  in  §  301(b),  and 
may  adjust  the  interest  rate  in  accordance  with  the 
limitations  set  forth  in  §  301(e).  Section  301(e)  gener¬ 
ally  sets  the  monthly  index  on  long-term  United  States 
Government  Bonds  as  the  lawful  index,  provides  for  a 
one-half  percentage  point  annual  interest  rate  cap  and 
a  two  and  one-half  percentage  point  life-of-loan  inter¬ 
est  rate  cap,  restricts  the  frequency  of  interest  rate 
changes,  and  prohibits  an  interest  rate  change  within 
the  first  year  of  the  loan.  See  §  301  (e)(1  )-(6).  Section 
301(e)  also  provides  for  negative  amortization  and 
requires  initial  and  periodic  disclosures  to  the  bor¬ 
rower.  See  §  301(e)(7),  (8).  You  note,  and  we  agree, 
that  absent  an  alternative  variable-rate  scheme,  na¬ 
tional  banks  operating  in  Pennsylvania  would  be  re¬ 
quired  to  comply  with  §  301  when  offering  first-lien 
variable-rate  non-purchase  money  residential  mort¬ 
gages.1 2 

The  second  variable-rate  scheme  is  provided  by  §  101 
of  the  Pennsylvania  Savings  Association  Code  Pa 


'This  Office  s  ad|ustable-rate  mortgage  regulation  12CFR  Part  29 
does  not  apply  to  your  clients  program  since  Part  29  covers 
purchase  money  transactions  See  12  CFR  §  29  1  Since  the 
Office  s  real  estate  lending  regulation,  12  C  F  R  Part  34  is  not 
limited  to  purchase  money  transactions  national  hanks  may  still 
avail  themselves  of  the  preemptions  established  by  that  regulation 
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Stat.  Ann.  tit.  7,  §  6020-101  (Purdon  1984  Supp.). 
Section  6020-101  (a)(26)  provides  that: 

[A]ny  loans  authorized  by  this  Code  may  be  made 
at  such  interest,  finance  charge,  rate  and/or  terms 
herein  authorized  or  at  any  interest,  finance 
charge,  rate  and/or  terms  permitted  any  other 
lender  regulated  by  the  Commonwealth  of  Penn¬ 
sylvania  or  federally  chartered  institutions  operat¬ 
ing  in  Pennsylvania  and  regulated  by  the  Federal 
Home  Loan  Bank  Board. 

Loans  made  on  the  security  of  real  estate  are  specif¬ 
ically  authorized  under  the  Code,  see  7  P.S.  § 
6020-141,  as  are  variable-rate  mortgage  loans,  see  7 
P.S.  §  6020-1 55(g)(1 ).  Thus,  Pennsylvania  allows  its 
state  savings  associations  to  offer  variable-rate  loans 
in  accordance  with  the  FHLBB's  adjustable-rate  mort¬ 
gage  regulation.2  Variable-rate  loans  may  be  made  at 
rates  of  interest  authorized  under  41  P.S.  §  301,  or 
under  “any  other  statute,"  or  at  the  maximum  rate  that 
a  national  bank  may  offer  such  loans  under  12  U.S.C. 
§  85.  See  7  P.S.  §  6020-155(g)(1 ). 

The  third  variable-rate  scheme  is  provided  by  a  fed¬ 
eral  statute.  See  Title  VIII,  supra.  In  Title  VIII,  Congress 
has  provided  a  mechanism  by  which  state-chartered 
institutions  may  opt  to  follow  federal  regulations  in  lieu 
of  state  law  to  the  extent  that  such  regulations  are 
applicable  to  “alternative  mortgage  transactions."  See 
§§  803,  804  (codified  at  12  U.S.C.  §§  3801,  3802).3 
Pursuant  to  §  804,  state-chartered  institutions  may 
adopt  the  federal  regulations  applicable  to  that  type  of 
institution;  thus,  commercial  banks  may  follow  the 
Comptroller’s  regulations,  credit  unions  may  follow  the 
NCUA  regulations,  and  savings  associations,  as  well 
as  all  other  “housing  creditors,"  may  follow  the  FHLBB 
regulations. 

The  fourth  statutory  scheme  is  that  provided  by  §  501 
of  the  Depository  Institutions  Deregulation  and  Mone¬ 
tary  Control  Act  of  1 980,  Pub.  L  No.  96-221 ,  §  501 , 94 
Stat  161  (1980)  (codified  at  12  U.S.C.  §  1735f-7  note) 
(DIDMCA).  Section  501  preempts  state-established 


2Unlike  the  Comptroller's  ARM  regulation,  12  CFR  Part  29,  the 
FHLBB  regulation  is  not  limited  to  purchase  money  mortgages.  See 
12  C.F.R.  §  545.32. 

3To  constitute  an  “alternative  mortgage  transaction",  as  defined  in  § 
803  (12  U  S  C.  §  3802),  a  loan  program  must  fulfill  three  require¬ 
ments:  (1)  it  must  be  a  loan  or  credit  sale  secured  by  an  interest  in 
residential  real  property  (including  housing  cooperatives  and  man¬ 
ufactured  homes),  (2)  it  must  have  one  of  the  characteristics  set 
forth  in  §  803(1  )(A)-(C);  and  (3)  it  must  be  described  and  defined  by 
the  applicable  federal  regulation  to  be  adopted  The  program  that 
you  describe  clearly  falls  within  this  definition  Each  loan  is  secured 
by  an  interest  in  real  property,  each  has  a  variable  rate  of  interest, 
thereby  complying  with  §  803(1  )(A)  and,  arguably,  §  803(1  )(c),  and 
each  is  described  and  defined  in  the  NCUA  and  FHLBB  variable- 
rate  mortgage  regulations,  see  12  CFR  §§  701  21 , 545  32,  545  33 


interest  ceilings  on  first-lien  residential  mortgage 
loans.  The  preemption  extends  to  loans  offered  by 
national  banks  and  federally  chartered  savings  asso¬ 
ciations,  as  federally  insured  lenders,  see  § 
501(a)(1)(c),  and,  we  presume,  to  most  state- 
chartered  savings  associations  in  Pennsylvania 4 
Thus,  variable-rate  first-lien  residential  mortgages  may 
be  offered  free  of  state-imposed  limitations  on  the 
initial  interest  rate.5 

12  U.S.C.  §  85 


As  you  know,  12  U.S.C.  §  85  and  12  C.F.R.  §  7.7310 
govern  the  rate  of  interest  that  national  banks  may 
charge  on  loans.  12  U.S.C.  §  85  authorizes  a  national 
bank  to  charge  interest  “on  any  loan"  at: 

...  the  rate  allowed  by  the  laws  of  the  State  .  .  . 
where  the  bank  is  located  .  .  .  except  that  where 
by  the  laws  of  any  State  a  different  rate  is  limited 
for  banks  organized  under  State  laws,  the  rate  so 
limited  shall  be  allowed  for  associations  organized 
or  existing  in  any  such  State  under  this  chapter.6 

The  courts  have  interpreted  the  preceding  language 
of  section  85  to  permit  a  national  bank  to  charge  the 
highest  interest  rate  allowed  to  other  lenders  by  the 
laws  of  the  state  where  it  is  located.  See,  e  g.,  Tiffany 
v.  National  Bank  of  Missouri,  85  U  S.  409  (1874) 
Similarly,  the  courts  have  found  that  section  85  incor¬ 
porates  state  usury  laws  to  determine  the  interest  rate 
allowed  by  the  state  where  a  national  bank  is  located 
See  Daggs  v.  Phoenix  National  Bank,  177  U  S.  549 
(1900).  These  interpretations  are  summarized  by  In¬ 
terpretive  Ruling  7.7310,  12  C.F.R.  §  7  7310,  as  fol¬ 
lows: 

A  national  bank  may  charge  interest  at  the  maxi¬ 
mum  rate  permitted  by  State  law  to  any  competing 
State-chartered  or  licensed  lending  institution  If 


4The  preemption  applies  to  loans  described  in  §  527(b)  of  the 
National  Housing  Act,  12  USC  §  1735f-5(b)  as  modified  by  § 
501(a)(1)(C)(i)-(ii),  which  includes  loans  made  by  federally  insured 
institutions  and  by  any  lenders  that  make  or  invest  in  residential  real 
estate  loans  aggregating  more  than  $1,000,000  per  year  See  12 
U.S.C.  §  1 735f-5(b)(2)(A),  (D). 

5Addressing  the  usury  statute  here  in  question,  the  FHLBB  staff  has 
opined  that  the  preemption  in  §  501  does  not  apply  to  those 
provisions  that  limit  the  amount  and  frequency  of  interest  rate 
changes  See  FHLBB  Interpretive  Letter  No  53  from  Milan  C 
Miskovsky.  General  Counsel  of  September  22  1980:  FHLBB  Letter 
No  59  from  Milan  C  Miskovsky,  General  Counsel,  of  August  26 
1980  The  FHLBB  is  authorized  under  section  501(f)  to  issue  rules 
and  regulations  and  to  publish  interpretations  governing  the  imple¬ 
mentation  of  section  501 

6lt  should  be  noted  that  section  85  also  permits  national  banks  to 
charge  an  interest  rate  of  1  percent  above  the  discount  rate  on 
90-day  commercial  paper  in  effect  at  the  Federal  Reserve  bank  n 
the  Federal  Reserve  district  where  the  bank  is  located 
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State  law  permits  a  higher  interest  rate  on  a 
specitiea  class  of  loans  a  national  bank  making 
such  loans  at  such  higher  rate  is  subject  only  to 
the  provisions  of  State  law  relating  to  such  class  of 
loans  that  are  material  to  the  determination  of  the 
interest  rate 

"he  permission  given  to  national  banks  to  charge 
interest  at  the  rate  allowed  by  the  laws  of  the  state 
where  the  bank  is  located  is  designed  to  place  na¬ 
tional  banks  on  an  equal  footing  with  the  most  favored 
state-chartered  lenders  in  that  state,  and  to  protect 
national  banks  from  unfriendly  state  legislation.  First 
National  Bank  in  Mena  v.  Nowlin,  509  F  2d  872  (8th 
Cir  1975),  Commissioner  of  Small  Loans  v  First 
National  Bank  of  Maryland.  268  Md  305,  300  A  2d  685 
(1973). 

Title  VIII 


In  response  to  your  first  question,  the  danger  of 
unfriendly  state  legislation  is  not  present,  in  my  opin¬ 
ion,  when  the  rate  allowed  to  a  competing  lender  is 
authorized  by  federal,  rather  than  state,  legislation. 
See  Staff  Interpretative  Letter  No.  255  by  Peter 
Liebesman,  Assistant  Director,  Legal  Advisory  Ser¬ 
vices  Division,  of  January  19,  1983,  [1983-1984 
Transfer  Binder]  Fed  Banking  L  Rep  (CCH)  %  85.419 
If  Congress  had  wished  to  allow  national  banks  to 
adopt  the  regulations  of  the  FHLBB  or  the  NCUA 
pursuant  to  Title  VIII,  it  could  have  made  express 
provision  for  doing  so  when  it  enacted  that  statute. 
Instead,  Congress  decided  only  to  establish  parity 
between  similar  types  of  institutions.  Therefore,  I  find 
no  reason  to  deviate  from  the  opinion  expressed  in 
Letter  No  255,  supra,  that  national  banks  may  only 
borrow  state-established  rates  of  interest 

Pennsylvania  Savings  Association  Code 


Your  second  questidn  involves  the  state-established 
rate  of  interest  provided  by  the  Pennsylvania  Savings 
Association  Code  See  supra  As  mentioned,  Pennsyl¬ 
vania-chartered  savings  associations  may  offer  loans 
at  the  same  interest  rate,  finance  charge,  and  terms, 
as  federally  chartered  lenders  that  are  subject  to  the 
regulations  of  the  FHLBB  See  7  P  S  §  6020-101(26) 

"his  Office  has  interpreted  the  "most  favored  lender 
■.trme  to  authorize  national  banks  to  adopt  the 
highest  rate  allowed  by  the  laws  of  the  state  to  a 
;ompefmg  lender  on  the  same  class  of  loans,  pro- 
/  ded  that  they  also  adopt  those  provisions  that  are 
s  the  determination  of  the  interest  rate  "  See 
'  2  C  •  R  §  7  7310  Moreover  national  banks  may 
adopt  a  federally  established  rate  when  that  rate  may 
ce  adopted  pursuant  to  state  law  See  Staff  Interpre¬ 


tive  Letters  by  Peter  Liebesman,  Assistant  Director, 
Legal  Advisory  Services  Division,  of  January  22,  1985, 
and  of  April  4,  1984  Since  state  savings  associations 
in  Pennsylvania  that  offer  variable-rate  residential 
loans  are  authorized  by  state  law  to  offer  the  rate 
established  for  federal  savings  associations,  it  is  my 
opinion  that  national  banks  in  Pennsylvania  may  offer 
the  same  rate  on  such  loans.  In  offering  that  rate, 
however,  national  banks  in  Pennsylvania  must  also 
adopt  those  provisions  of  the  FHLBB  variable-rate 
regulation  that  are  "material  to  the  determination  of  the 
interest  rate." 

Generally,  provisions  that  are  “material  to  the  determi¬ 
nation  of  the  interest  rate"  include,  first,  those  provi¬ 
sions  that  set  forth  the  characteristics — such  as  size, 
maturity,  and  classes  of  borrowers — of  a  category  of 
loans.  See  Staff  Interpretive  Letter  by  Peter 
Liebesman,  Assistant  Director,  Legal  Advisory  Ser¬ 
vices  Division,  of  February  4,  1983.  Second,  with 
respect  to  variable-rate  loans,  those  provisions  that 
are  used  to  calculate  the  variation  of  the  interest  rate 
are  also,  in  my  opinion,  material  to  the  determination  of 
the  rate  Examples  of  the  first  type  include  maturity 
requirements,  requirements  that  the  loan  be  secured 
by  a  first  lien  on  residential  property,  requirements  that 
the  loan  be  a  purchase  money  loan,  and  requirements 
that  the  dwelling  securing  the  loan  be  the  borrower’s 
principal  dwelling.  Examples  of  the  second  type  in¬ 
clude  annual  and  life-of-loan  interest  rate  caps,  re¬ 
strictions  on  the  frequency  of  interest  rate  changes, 
and  restrictions  on  the  permissible  index. 

Accordingly,  it  is  my  view  that  national  banks  in 
Pennsylvania  that  offer  non-purchase  money,  variable- 
rate  loans  based  upon  the  authority  of  7  P  S.  § 
6020-101(26)  must  follow  those  provisions  of  the 
FHLBB  variable-rate  mortgage  regulation  that  are  ma¬ 
terial  to  the  determination  of  the  interest  rate  on  such 
loans,  as  outlined  above.  With  regard  to  those  provi¬ 
sions  that  are  not  material  to  the  determination  of  the 
interest  rate,  in  the  absence  of  federal  statute  or 
regulation  to  the  contrary,  national  banks  are  still 
subject  to  the  law  that  is  applicable  to  them,  in  this 
case  41  P  S  §  301  (e). 7  Such  provisions,  in  my  opinion, 
include  consumer  protection  rules,  such  as  disclosure 
requirements,  that  have  little  or  no  bearing  on  the 
determination  of  the  interest  rate  8  See  Staff  Interpre- 


4n  my  opinion  12  C  F  R  Part  34  would  continue  to  apply  to  national 
banks  regardless  of  the  variable-rate  scheme  that  they  decide  to 
adopt 

*Banks  should  proceed  with  caution  in  this  area  since  one  state 
court  and  at  least  one  federal  banking  agency  has  determined  that 
a  financial  institution  borrows  all  limitations  of  substance  contained 
in  a  state  usury  law  when  the  institution  borrows  the  interest  rate 
authorized  by  such  law  See  Attorney  General  ot  Md  v  Equitable 
Trust  450  A  2d  1273  (Md  1982)  See  also  12  C  F  R  §  570  1 1(b) 
Presumably  this  includes  disclosure  provisions  Thus  a  national 


tive  Letter  No.  178  by  Richard  V.  Fitzgerald,  Director, 
Legal  Advisory  Services  Division,  of  January  12,  1981, 
[1981-1982  Transfer  Binder]  Fed.  Banking  L.  Rep. 
(CCH)  If  85,259. 

In  my  opinion,  the  federal  preemption  of  state  usury 
ceilings  established  by  section  501  of  DIDMCA  does 
not  alter  the  above  analysis.  Although  it  may  be  true 
that  section  501  places  national  banks  and  state 
savings  associations  on  an  equal  footing  with  respect 
to  the  initial  interest  rate  that  they  may  offer  on 
variable-rate  loans,  that  equal  footing  may  quickly 
disappear  on  the  first  rate-change  date. 

An  illustration  is  helpful  here.  Assume,  for  example, 
that  a  national  bank  that  offers  variable-rate  mort¬ 
gages  under  41  P.S.  §  301,  and  a  state  savings 
association  that  offers  variable-rate  mortgages  under 
the  FHLBB  regulation,  each  establish  the  initial  rate  on 
their  loans  as  15  percent.  Assume  further  that  each 
uses  the  index  specified  in  §  301(b),  and  that  that 
index  increases  by  one  percentage  point  per  year  for 
the  first  five  years  of  the  loan  and  remains  constant 
thereafter.  Upon  the  first  rate-adjustment  date,  the 
national  bank  will  be  limited  by  §  301(e)(4)  to  an 
increase  of  one-half  percentage  point  to  1 5V2  percent. 
The  savings  association,  on  the  other  hand,  is  not  so 
limited,  since  there  are  no  interest  rate  increase  re¬ 
strictions  in  the  FHLBB  regulation,  and  may  increase 
the  rate  by  the  full  one  percentage  point,  to  16 
percent,  as  long  as  it  is  permitted  to  do  so  under  the 
loan  agreement.  Following  the  loan's  progress  to  the 
fifth  year,  the  national  bank’s  loan  will  reach  the 
life-of-loan  cap  of  2.5  percent  in  §  301(e)(4),  leaving 
the  rate  at  17.5  percent.  The  savings  association's 
loan,  on  the  other  hand,  may  rest  as  much  as  3 
percentage  points  higher,  at  20.5  percent,  assuming 
that  there  is  not  an  agreed  lifetime  cap. 

Thus,  Pennsylvania  law  authorizes  two  variable-rate 
residential  real  estate  loan  schemes  for  separate 
classes  of  borrowers;  the  scheme  authorized  under  41 
P.S.  §  301  is  restrictive  with  respect  to  the  interest  rate, 
the  other,  found  in  the  Pennsylvania  Savings  Associ¬ 
ation  Code,  is  considerably  more  liberal.  Since,  under 
1 2  U.S.C.  §  85,  national  banks  are  empowered  to  offer 
any  particular  class  of  loans  according  to  the  most 
liberal  interest  rate  scheme  authorized  by  state  law  to 
state  lenders,  national  banks  in  Pennsylvania  may 
avail  themselves  of  the  FHLBB  regulations  via  7  P.S.  § 
6020-1 01  (a)(26). 

I  trust  that  this  responds  to  your  inquiries. 


bank  should  consider  complying  with  both  the  disclosure  provisions 
set  forth  in  the  FHLBB  regulation,  see  12  C.F.R.  §  545  33(f),  and  with 
those  set  forth  at  41  PS  §  301(e)(8)  (1 1) 


Charles  F.  Byrd 

Assistant  Director 

Legal  Advisory  Services  Division 

*  *  * 


334— April  5,  1985 

This  is  in  response  to  your  letter  of  March  7,  1985 
regarding  Regulation  Z,  12  C.F.R.  §  226.1  You  ex¬ 
pressed  concern  over  Section  130  of  the  Truth-in- 
Lending  Act  (15  U.S.C.  §  1640(b))  in  particular  and  its 
application  to  redisclosure. 

The  following  are  answers  to  your  specific  questions 

1.  When  should  a  bank  forward  revised  disclo¬ 
sure  statements  to  the  consumer'? 

Section  130(b)  clearly  states  that  in  order  to  avoid 
liability,  a  creditor  must  notify  the  consumer  of  any 
error  within  60  days  after  discovering  the  error  and 
prior  to  the  institution  of  any  action  under  this 
statute.  In  addition,  the  creditor  must  make  what¬ 
ever  adjustments  are  necessary  to  the  account  to 
assure  that  the  person  will  not  be  required  to  pay 
an  amount  in  excess  of  the  charge  actually  dis¬ 
closed  or  the  dollar  equivalent  of  the  annual 
percentage  rate  actually  disclosed,  whichever  is 
lower. 

2.  Does  “failure  to  comply"  in  Section  130  mean 
inaccurate  disclosure  or  does  it  refer  to  not 
making  any  disclosure  of  the  required  terms9 

Again,  Section  130(b)  clearly  states  that  it  is 
concerned  with  the  failure  to  comply  with  any 
requirement  imposed  under  this  chapter.  The  fail¬ 
ure  to  redisclose  upon  the  discovery  of  an  error 
would  be  considered  a  failure  to  comply  with  a 
requirement  of  the  statute. 

3.  Is  a  bank  liable  to  redisclose  for  improperly 
calculating  and  disclosing  finance  charges  if 
such  a  disclosure  is  within  the  allowed  toler¬ 
ances  of  Section  108? 

If  an  improperly  calculated  finance  charge  is 
within  the  allowed  tolerance  levels  of  Section  108 
it  is  legally  accurate  and  redisclosure  is  therefore 
not  required. 

4.  If  the  due  dates  of  payments  are  disclosed 
inaccurately,  should  a  redisclosure  be  for¬ 
warded? 

Since  due  dates  must  be  disclosed  under  Section 
128(a)(b),  the  failure  to  redisclose  within  60  days 
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of  the  discovery  of  an  error  could  incur  civil  liability 

under  Section  130(b) 

*  you  have  any  further  questions,  please  contact  this 

Kenneth  Gartlir 
Attorney 

*  *  * 


335 — April  9,  1985 

This  is  in  response  to  your  letter  of  October  24,  1984, 
concerning  the  meaning  of  the  term  “consumer  report¬ 
ing  agency"  in  the  Fair  Credit  Reporting  Act,  Pub.  L 
No  91  -508,  Title  VI,  84  Stat.  1114,  11 27-1 1 36,  (codi¬ 
fied  at  15  U  S  C.  §§  1 68 1—1 68 1 1)  (hereinafter,  FCRA). 

I  regret  the  delay  in  responding  to  your  inquiry  and  any 
inconvenience  it  may  have  caused  you. 

Specifically,  you  would  like  the  Office  to  issue  an 
opinion  that  a  national  bank  would  not  be  a  “consumer 
reporting  agency,"  as  that  term  is  defined  in  the  FCRA, 
when  it  distributes  a  loan  applicant's  credit  and  trade 
references  to  a  credit  bureau  to  have  them  checked 
As  you  are  aware,  an  entity  that  is  a  consumer 
reporting  agency  under  the  FCRA  must  comply  with 
requirements  regarding,  among  other  things,  permis¬ 
sible  purposes  of  consumer  reports,  the  accuracy  of 
information  reported,  the  omission  of  obsolete  infor¬ 
mation,  and  disclosures  to  and  challenges  by  con¬ 
sumers  over  information  in  their  files. 

Your  letter  refers  to  an  informal  staff  letter  in  which  the 
Federal  Reserve  Board  opined  that  a  State  Member 
Bank  distributing  credit  and  trade  references  to  a 
credit  bureau  would  be  a  consumer  reporting  agency 
Letter  from  Jerauld  C  Kluckman,  Accountant-Analyst, 
entitled  Bank  Furnishing  Credit  or  Trade  References 
From  Application  to  Credit  Bureau  (December  1, 
1971),  reprinted  in  R  C.  CLONTZ,  JR  ,  FAIR  CREDIT 
REPOR'ING  MANUAL  D-6  (Revised  Edition  1977) 
"he  opinion  was  based  on  a  belief  that  credit  and 
frade  references  fall  within  the  definition  of  consumer 
reports  in  the  FCRA  but  not  within  the  exception  for 
reports  containing  information  solely  as  to  transactions 
between  the  consumer  and  the  lender  See  15  U  S  C 
§  '68ia(d)(A)  Accordingly,  the  Federal  Reserve  staff 
op  ned  that  a  State  Member  Bank  furnishing  a  credit 
bureau  /v  *h  such  information  is  a  consumer  reporting 
agenc/  As  /our  letter  points  out,  however,  the  Federal 


applies  only  to  State  Member  Banks  and  should  be 
viewed  in  that  context. 

In  your  letter,  you  suggest  alternate  rationales  that  the 
Office  can  use  as  the  basis  for  an  opinion  that  a 
national  bank  that  furnishes  credit  or  trade  references 
to  a  credit  bureau  is  not  a  consumer  reporting  agency 
These  rationales  are  that  1)  credit  and  trade  refer¬ 
ences  are  not  “information"  for  purposes  of  the  FCRA 
and,  therefore,  are  not  consumer  reports,  and  2)  the 
national  bank  and  the  credit  bureau  can  be  viewed  as 
"joint  users"  of  the  credit  and  trade  references,  and  so 
the  bank  would  not  be  a  consumer  reporting  agency. 

The  legal  interpretation  of  this  Office  has  been  and 
continues  to  be  that  a  national  bank  that  furnishes  a 
credit  bureau  with  credit  and  trade  references  from  a 
loan  application  is  a  credit  reporting  agency  under  the 
FCRA.  For  the  reasons  set  forth  below,  I  do  not  believe 
that  either  rationale  you  suggest  warrants  a  reversal  of 
this  position. 

1  Rationale  That  Credit  and  Trade  References  Are 
Not  "Information". 

The  FCRA  defines  a  consumer  report  as: 

any  written,  oral,  or  other  communication  of  any 
information  by  a  consumer  reporting  agency  bear- 
ing  on  a  consumer’s  credit  worthiness,  credit 

standing,  credit  capacity,  character,  general  rep¬ 

utation,  personal  characteristics,  or  mode  of  living 
which  is  used  or  expected  to  be  used  or  collected 

in  whole  or  in  part  for  .  purposes  authorized 
under  section  1681b  of  this  title. 

(15  U  S.C.  §  1681a(d).  (emphasis  added).) 

As  noted  in  the  Federal  Reserve  Board  opinion  dis¬ 
cussed  above,  the  term  does  not  include  “any  report 
containing  information  solely  as  to  transactions  or 
experiences  between  the  consumer  and  the  person 
making  the  report."  Id. 

The  view  of  the  Office  has  been  that  a  loan  applicant's 
credit  and  trade  references  constitute  information 
bearing  on  the  applicant's  credit  standing  and  mode 
of  living.  For  example,  the  applicant's  inclusion  in  his 
list  of  credit  references  of  a  department  store  with  a 
reputation  for  catering  to  the  wealthy  provides  some 
information  about  the  applicant's  lifestyle  and  ability  to 
attract  credit  Any  information,  good  or  derogatory, 
that  bears  on  a  consumer's  credit  worthiness,  credit 
standing,  or  lifestyle  constitutes  a  consumer  report  if  it 
satisfies  the  remaining  elements  of  the  definition  set 
out  in  15  USC  §  1681a(d)  See  FEDERAL  TRADE 
COMMISSION,  COMPLIANCE  WITH  THE  FAIR 
CREDIT  REPORTING  ACT  2  (1979  Revision) 


1 10 


Accordingly,  I  must  disagree  with  your  suggestion  that 
a  bank  that  distributes  credit  or  trade  references  to  a 
credit  bureau  is  not  giving  out  information  for  pur¬ 
poses  of  the  FCRA. 

2.  Rationale  That  the  Bank  and  Credit  Bureau  Are 

"Joint  Users"  of  the  Credit  and  Trade  References. 

Under  your  second  rationale,  the  loan  applicant  is 
viewed  as  having  furnished  the  credit  and  trade 
references  on  the  loan  application  jointly  to  the  bank 
and  the  credit  bureau.  In  your  letter,  you  note  that,  at 
least  for  real  estate  loans,  it  is  industry  practice  for  a 
lender  to  furnish  a  credit  reporting  agency  with  a  copy 
of  a  loan  application.  According  to  your  reasoning,  the 
bank  and  credit  bureau  could  be  considered  "joint 
users”  of  the  credit  and  trade  references.  You  suggest 
that  this  would  be  analogous  to  a  situation  in  which 
joint  creditors  are  joint  users  of  a  consumer  report.  The 
Answer  to  Question  4  in  the  FTC  pamphlet  on  the 
FCRA  contains  the  staff  advisory  opinion  that  a  finan¬ 
cial  institution  does  not  become  a  consumer  reporting 
agency  by  furnishing  credit  information  to  another 
creditor  involved  in  the  same  credit  transaction,  that  is, 
to  a  joint  user  of  the  same  information.  FEDERAL 
TRADE  COMMISSION,  COMPLIANCE  WITH  THE 
FAIR  CREDIT  REPORTING  ACT  at  47. 

I  see  no  analogy  between  the  instant  situation  and  that 
of  joint  creditors  set  out  in  the  Answer  to  Question  4. 
Answer  4  addresses  a  narrowly  defined  situation  in 
which  consumer  information  is  shared  by  two  parties 
involved  in  a  consumer  credit  transaction  in  which 
both  have  a  financial  stake.  Therefore,  I  do  not  believe 
that  Answer  4  supports  the  view  that  a  bank  that 
furnishes  references  to  a  credit  bureau  is  not  a  con¬ 
sumer  reporting  agency. 

I  trust  that  this  is  responsive  to  your  inquiry.  For  further 
information,  please  contact  Rosa  M.  Koppel,  Attorney, 
Legal  Advisory  Services  Division. 


’The  preface  to  the  pamphlet  states  that  the  comments  therein 
represent  the  advisory  opinions  of  the  staff  of  the  Federal  Trade 
Commission  of  what  is  required  by  the  Fair  Credit  Reporting  Act 
The  preface  emphasizes,  however,  that  the  comments  should  not 
be  construed  as  representing  substantive  rules  that  have  the  force 
or  effect  of  statutory  provisions  Nonetheless,  one  court  has  ac¬ 
corded  substantial  weight  to  the  advisory  opinions  contained  in  the 
pamphlet  See  Rasor  v  Retail  Credit  Co ,  87  Wash  2d  516,  554 
P  2d  1041  (1976)  (the  court  erroneously  assumed  that  the  pamphlet 
constituted  "an  administrative  interpretation  by  the  Federal  Trade 
Commission,  cnarged  with  enforcement  of  the  FCRA  "),  but  see 
Hulshizer  v  Global  Credit  Servs  ,  728  F  2d  1037  (8th  Cir  1984) 
(even  if  a  creditor  relied  upon  an  informal  FTC  advisory  opinion,  it 
would  not  be  shielded  from  liability  arising  from  a  good  faith  error) 


Charles  F.  Byrd 

Assistant  Director 

Legal  Advisory  Services  Division 

*  *  * 


336— April  16,  1985 

This  is  in  response  to  your  letter  of  February  4,  1985. 
requesting  an  opinion  on  whether  a  national  bank 
located  within  Kentucky,  pursuant  to  12  U.S.C.  §  85, 
may  charge  the  maximum  interest  rate  which  a  credit 
union  chartered  under  Kentucky  law  is  allowed  to 
charge.  Secondly,  you  request  clarification  of  the  term 
"competing”  contained  in  Interpretative  Ruling 
7.7310,  12  C.F.R  §  7.7310,  which  states  that  "[a] 
national  bank  may  charge  interest  at  the  maximum 
rate  permitted  by  State  law  to  any  competing  State- 
chartered  or  licensed  lending  institution.” 

As  you  have  recognized,  12  U.S.C.  §  85  and  12  C.F.R 
§  7.7310  govern  the  rate  of  interest  that  national  banks 
may  charge  on  loans.  Section  85  authorizes  a  national 
bank  to  charge  interest  “on  any  loan”  at: 

...  the  rate  allowed  by  the  laws  of  the  State  .  .  . 
where  the  bank  is  located  .  .  .  except  that  where 
by  the  laws  of  any  State  a  different  rate  is  limited 
for  banks  organized  under  State  laws,  the  rate  so 
limited  shall  be  allowed  for  associations  organized 
or  existing  in  any  such  State  under  this  chapter.1 

The  courts  have  interpreted  the  preceding  language 
of  section  85  to  permit  a  national  bank  to  charge  the 
highest  interest  rate  allowed  to  other  lenders  by  the 
laws  of  the  state  where  it  is  located.  See  Tiffany  v 
National  Bank  of  Missouri,  85  U.S.  (18  Wall.)  409 
(1874).  Similarly,  the  courts  have  found  that  section  85 
incorporates  state  usury  laws  to  determine  the  interest 
rate  allowed  by  the  state  where  the  national  bank  is 
located.  See  Daggs  v.  Phoenix  National  Bank,  177 
U.S.  549  (1 900). 2  These  interpretations  are  reflected  in 
Interpretive  Ruling  7.7310(a)  as  follows: 

A  national  bank  may  charge  interest  at  the  maxi¬ 
mum  rate  permitted  by  State  law  to  any  competing 
State-chartered  or  licensed  lending  institution  If 


'It  should  be  noted  that  section  85  also  permits  national  banks  to 
charge  an  interest  rate  of  one  percent  above  the  discount  rate  on 
90-day  commercial  paper  in  effect  at  the  Federal  Reserve  Bank  in 
the  Federal  Reserve  District  where  the  bank  is  located 

2For  purposes  of  section  85,  a  national  bank  is  located  either  in  the 
place  designated  in  its  organizational  certificate  or  in  the  places  in 
which  it  has  established  authorized  branches  Marquette  Nationa 
Bank  of  Minneapolis  v  First  of  Omaha  Service  Corp  439  U  S  299 
309  n  21  (1978) 


State  law  permits  a  higher  interest  rate  on  a 
specified  class  of  loans,  a  national  bank  making 
such  loans  at  such  higher  rate  is  subject  only  to 
the  provisions  of  State  law  relating  to  such  class  of 
oans  that  are  material  to  the  determination  of  the 
interest  rate 

he  permission  given  to  national  banks  to  charge 
interest  at  the  rate  allowed  by  the  laws  of  the  state 
where  the  bank  is  located  is  designed  to  place  na¬ 
tional  banks  on  an  equal  footing  with  the  most  favored 
state-chartered  lenders  in  that  state  First  National 
Bank  in  Mena  v  Nowlin,  509  F  2d  872  (8th  Cir.  1975); 
Commissioner  of  Small  Loans  v  First  National  Bank  of 
Maryland,  300  A  2d  685  (Md.  1973). 

Your  letter  indicates  that  credit  unions  chartered  under 
Kentucky  law  may  charge  interest  up  to  two  percent 
per  month  on  unpaid  balances — an  annual  percent¬ 
age  rate  of  up  to  24  percent.  Kentucky  Revised  Statute 
(KRS)  290  435.  This  rate  can  apply  on  any  loan  to  a 
credit  union  member  for  such  purposes  and  upon 
such  conditions  as  the  bylaws  may  provide. "  KRS 
290  425  Thus,  by  so  providing  in  its  bylaws,  a  Ken¬ 
tucky  credit  union  may  make  consumer,  business  or 
agricultural  loans  repayable  in  a  single  payment  or  in 
installments.  The  law  imposes  no  dollar  limitation, 
other  than  a  loan  limit  not  to  exceed  10  percent  of  the 
credit  union  s  capital  KRS  290  465  The  national  bank 
you  represent  wishes  to  "borrow"  the  two  percent  per 
month  interest  rate  authorized  to  Kentucky  credit 
unions,  particularly  for  demand  and  other  non-install¬ 
ment  loans  having  an  original  principal  amount  of 
$15,000  or  less.i * 3 

Since,  under  Kentucky  law.  a  credit  union  must  be 
chartered  by  the  Kentucky  Commissioner  of  Financial 
Institutions,  pursuant  to  KRS  290  015,  a  Kentucky 
credit  union  is  a  State-chartered  or  licensed  lending 
institution"  within  the  meaning  of  Interpretive  Ruling 
7  7310  Under  the  authority  of  the  interpretive  ruling, 
therefore,  a  national  bank  in  Kentucky  may  borrow  the 
interest  rate  authorized  to  credit  unions  chartered 
under  Kentucky  law  4  This  conclusion  is  supported  by 
a  long  line  of  Office  precedent  interpreting  section  85 


i  ndicafe  that  national  banks  in  Kentucky  may  already  collect 
wo  percent  per  month  on  installment  loans  of  $15,000  or  less 

the  Kentucky  statutes  governing  small  loan  companies 
KRS  Chapter  288  For  loans  exceeding  $15  000  the  general  usury 
5tatufe  KRS  360  010  permits  a  lender  to  charge  any  rate  of  interest 

itaff  interpretive  Letter  No  255  dated  January  19  1983 
ed  Banking  l  Rep  (CCH)  (1983  1984  Transfer 

jded  that  a  national  bank  located  in 
ouid  iwfuily  charge  3  rate  authorized  by  state  law  to 


as  conferring  upon  national  banks  the  status  of  a 
"most  favored  lender " 

As  you  note,  this  interpretation  has  been  reflected  in 
many  court  decisions  holding,  for  example,  that  na¬ 
tional  banks  may  charge  the  rate  of  interest  allowed  to 
small  loan  companies  or  savings  and  loan  associa¬ 
tions  even  when  those  rates  exceed  the  interest  per¬ 
mitted  to  state-chartered  banks.  This  greater  rate  of 
interest  is  permitted,  however,  only  on  the  class  of 
loans  that  could  have  been  made  at  the  higher  rate  by 
the  state-chartered  savings  and  loan  association, 
small  loan  company,  or  other  competing  lending  insti¬ 
tution.  See  Commissioner  of  Small  Loans  v.  First 
National  Bank  of  Maryland,  300  A  2d  685  (Md.  1973); 
Northway  Lanes  v.  Hackley  Union  National  Bank,  464 
F.2d  855  (6th  Cir.  1972). 

Such  precedent  and  case  law  likewise  confirm  the 
view  that  the  term  "competing"  in  the  interpretive 
ruling  refers  to  state-wide  competition.  I  concur  with 
your  conclusion  that  the  reference  to  "any  competing 
State-chartered  or  licensed  lending  institution"  is  in¬ 
tended  to  refer  to  a  class  or  type  of  lender  authorized 
by  state  law  to  compete  within  the  state  where  the 
national  bank  is  located.  The  term  “competing"  should 
not  be  construed  to  require  actual  competition  by 
such  a  lender  within  a  national  bank’s  "market"  as  it 
may  be  defined  for  purposes  of  antitrust  or  other  laws. 
To  impose  an  actual  competition  standard  would 
result  in  an  unnecessary  and  complicated  evaluation 
of  the  geographic  banking  market  in  which  the  na¬ 
tional  bank  is  located  and  a  determination  of  which 
classes  of  lenders  are  offering  which  types  of  loans  in 
that  market.  As  you  indicate,  these  determinations 
might  vary  as  local  markets  develop,  and  the  result  of 
an  incorrect  determination  could  be  the  usury  penal¬ 
ties  contained  in  12  U.S.C.  §  86  In  my  opinion, 
Congress  intended  section  85  to  equalize  the  compet¬ 
itive  position  of  national  banks  and  state-chartered 
lending  institutions  on  a  state-wide  basis,  allowing  all 
national  banks  located  within  the  state  to  take  advan¬ 
tage  of  the  same  interest  rates. 

I  trust  this  is  responsive  to  your  inquiry 

Charles  F  Byrd 

Assistant  Director 

Legal  Advisory  Services  Division 


337— April  29,  1985 

This  responds  to  your  letters  to  this  Office  concerning 
whether  a  loan  by  a  national  bank  to  a  Texas  Hospital 
District  (District)  formed  under  the  authority  of  TEX, 
REV.  CIV.  STAT.  ANN.  art.  4494n.  (West  Supp.  1985), 
section  2,  is  exempt  from  the  national  bank  lending 
limit  statute,  12  U.S.C.  §  84.  Section  84  provides  that 
total  loans  and  extensions  of  credit  by  a  national  bank 
to  a  person,  and  not  fully  secured,  shall  not  exceed  15 
percent  of  the  unimpaired  capital  and  unimpaired 
surplus  of  the  association. 

A  loan  or  extension  of  credit  to  a  state  or  political 
subdivision  thereof  is  not  subject  to  any  limitation 
based  on  capital  or  surplus  if  the  loan  or  extension  of 
credit  constitutes  a  ‘‘general  obligation"  of  a  state  or 
political  subdivision  within  the  meaning  of  12  C.F.R.  § 
1.3(g)  (1985).  12  C.F.R.  §  32.109(b)  (1985).  The 
issues  presented  by  your  inquiry,  therefore,  are,  one, 
whether  the  loan  is  a  ‘‘general  obligation"  of  a  "politi¬ 
cal  subdivision,"  and,  two,  whether  a  District  consti¬ 
tutes  a  political  subdivision  for  the  purposes  of  12 
C.F.R  §  1.3(f)  and  (g)  (1985). 

Article  4494n.,  section  2,  provides  that: 

The  Commissioners  Court  of  any  county  which 

has  voted  to  create  a  Hospital  District  shall  have 

the  power  and  the  authority,  and  it  shall  be  its 

duty,  to  levy  on  all  property  subject  to  hospital 

district  taxation  for  the  benefit  of  the  District,  a  tax 

of  not  to  exceed  Seventy-five  Cents  (75b)  on  the 

One  Hundred  Dollars  ($100.00)  valuation  of  all 

taxable  property  within  the  Hospital  District,  for  the 

purpose  of  (1)  paying  the  interest  on  and  creating 

a  sinking  fund  for  bonds  which  may  have  been 

assumed  or  which  may  be  issued  by  the  Hospital 

District  for  hospital  purposes,  as  herein  provided; 

(2)  providing  for  the  operation  and  maintenance  of 

the  hospital  or  hospital  system. 

★  ★  ★ 

The  Commissioners  Court  shall  have  the  authority 
to  levy  the  tax  aforesaid  for  the  entire  year  in  which 
the  said  Hospital  District  is  established,  for  the 
purpose  of  securing  funds  to  initiate  the  operation 
of  the  Hospital  District,  and  to  pay  assumed 
bonds. 

According  to  your  letters  and  your  telephone  conver¬ 
sations  with  Larry  J.  Stein,  Senior  Attorney,  Legal 
Advisory  Services  Division,  proceeds  from  taxes  lev¬ 
ied  by  the  Commissioners  Court  would  be  used  by  the 
District  to  repay  the  bank  loan;  such  a  tax  would 
"provid[e]  for  the  operation  and  maintenance"  of  the 
hospital  system  as  provided  for  in  section  2(2) 


Under  12  C.F.R.  §  1.3(f)  (1985),  a  "political  subdivi¬ 
sion"  is  defined  to  include  a  "county,  city,  town,  or 
other  municipal  corporation,  a  public  authority,  and 
generally  any  publicly  owned  entity  which  is  an  instru¬ 
mentality  of  the  State  or  of  a  municipal  corporation  " 
The  Constitution  of  the  State  of  Texas  provides  for  the 
creation  of  Hospital  Districts  composed  of  one  or  more 
counties  with  power  to  issue  bonds  and  levy  taxes  to 
meet  "indebtedness  assumed  by  it  and  its  mainte¬ 
nance  and  operating  expenses.  .  ."  Tex.  Const  art 
9,  §  9.  Moreover,  Districts  created  under  this  consti¬ 
tutional  provision  are  legal  entities  with  the  power  to 
levy  and  collect  taxes.  Bexar  County  Hospital  District 
v.  Crosby,  320  S.W.  2d  247  (Civ.  App.)  aff'd  in  part  and 
revd  In  part  on  other  grounds,  327  S.W.  2d  (Tex 
1959).  Therefore,  a  District  is  a  publicly  owned  entity 
and  constitutes  an  instrumentality  of  the  State  of 
Texas.  Thus,  a  District  is  a  "political  subdivision" 
under  section  1 .3(f). 

The  phrase  "general  obligation,"  contained  in  section 
1 .3(g),  means  an  obligation  supported  by  the  "full  faith 
and  credit  of  an  obligor  possessing  general  powers  of 
taxation,  including  property  taxation."  Section  2  of  the 
state  statute  provides  that  the  Commissioners  Court 
has  the  authority  to  levy  property  taxes  on  an  annual 
basis. 

The  fact  that  the  Commissioners  Court  may  levy 
property  taxes  only  1  year  at  a  time  raises  the  question 
whether  these  tax  revenues  will  be  sufficient  to  enable 
the  District  to  meet  its  required  loan  payments.  In  your 
March  29,  1985,  telephone  conversation  with  Mr 
Stein,  you  indicated  that  these  revenues  would  be 
sufficient  for  this  purpose.  In  order  for  the  bank  loan  to 
quality  as  a  full  faith  and  credit  general  obligation  of 
the  District,  tax  revenues  available  must  be  "sufficient 
for  the  full  and  timely  payment  of  interest  on.  and 
principal  of,  the  obligation.”  The  promise  or  commit¬ 
ment  of  the  political  subdivision  must  produce  funds 
which,  together  with  any  other  funds  available  for  the 
purpose,  will  be  sufficient  to  provide  for  all  required 
payments  in  connection  with  the  obligation.  12  C.F  R 
§  1.130(a)  &  (b)  (1985).  I  understand  that  hospital 
revenues  also  will  be  available  to  help  meet  required 
loan  payments. 

According  to  your  March  20,  1985,  letter  to  Mr  Stein, 
the  Hospital  District  in  question  is  organized  under 
Section  4  of  Article  9  of  the  Texas  Constitution,  which 
does  not  require  annual  taxpayer  elections  to  autho¬ 
rize  the  Commissioners  Court  to  levy  taxes  for  the 
support  of  the  District.  Earlier.  Mr  Stein  had  requested 
your  legal  opinion  on  this  point  in  light  of  the  provisions 
of  Section  9  of  Article  9  of  the  Texas  Constitution, 
which  do  require  such  annual  elections  I  assume  for 
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:^e  purpose  of  this  opinion  that  you  are  correct  in  your 
interpretation  of  Texas  law 

therefore,  basea  on  the  information  you  have  pro- 
viaed  to  this  Office,  the  bank  loan  to  the  District 
represents  a  general  obligation  of  a  State  or  political 
subdivision  thereof  and,  thus,  under  12  C  F  R.  § 
32  109(b)  (1985),  is  exempt  from  the  national  bank 
ending  limit  statute,  12  U  S  C  §  84  I  trust  that  this  is 
responsive  to  your  inquiry 

Peter  Liebesman 

Assistant  Director 

Legal  Advisory  Services  Division 

*  *  * 


338— May  2,  1985 

This  letter  concerns  the  notification  of  Citibank,  N.A. 
(Bank)  of  its  intent  to  establish  an  operating  subsid¬ 
iary,  either  by  purchase  of  American  Municipal  Bond 
Assurance  Corporation  (AMBAC)  or  de  novo,  which 
will  engage  in  the  issuance  in  New  York  of  standby 
credits  for  municipal  bonds.  The  Bank  presently  offers 
this  same  service  by  issuing  standby  letters  of  credit 
to  support  municipal  bond  issues.  The  standby  credits 
to  be  issued  by  the  operating  subsidiary  will  be  in  the 
form  of  municipal  bond  insurance.  They  will  be  issued 
for  municipal  bonds,  including  industrial  revenue 
bonds,  hospital  bonds  and  general  obligation  bonds. 

The  Office  agrees  that  this  activity  is  permissible  and 
incorporates  in  the  following  analysis  the  Bank's  letters 
dated  January  29,  and  April  11,  1985  signed  by 
Kenneth  H  Robin,  Vice  President,  and  the  Bank's 
Memorandum  in  support  of  its  application,  dated 
January  26,  1985 

T'he  issuance  of  standby  letters  of  credit,  also  known 
as  standby  credits,’  1  or  their  functional  equivalent,  is 
a  traditional  banking  practice  permissible  under  12 
USC  §  24(Seventh)  Operating  subsidiaries  of  na¬ 
tional  banks  are  permitted  to  engage  in  activities  in 
which  their  parent  banks  may  engage  under  the 
r 3f  onal  banking  laws  12  C  F  R  §  5  34  Since  the 
Bank  is  authorized  to  issue  such  standby  credits,  and 


'  f.  /hors  of  the  ’no  eadmg  treatises  on  bank  letters  of  credit  H 
^ARFiFlD  BANK  CREDITS  AND  ACCEPTANCES  28,  164  65  (5th 

:d  t974)  (Harfieid)  and  J  E  DOLAN  THE  LAW  OF  LETTERS  OF 

STANDBY  CREDITS  f  2  02  (1984) 

of  credit  referred  to  as  credits 


the  Office  is  satisfied  that  these  activities  pose  no 
unusual  risk  to  the  safety  and  soundness  of  the  Bank, 
this  activity  is  permissible  for  the  Bank's  operating 
subsidiary  even  though  the  form  in  which  this  banking 
product  will  be  offered  is  considered  to  be  insurance 
under  state  law,  subjecting  the  operating  subsidiary  to 
dual  regulation  by  the  Office  and  by  the  various  state 
insurance  departments 

The  Office  notes  that  muncipal  bond  insurance  is  a 
relatively  new  insurance  product  which  has  made 
substantial  inroads  into  the  established  market  for 
bank  standby  letters  of  credit.  The  Bank  prefers  to 
offer  this  bank  product  in  this  form  because  muncipal 
bond  investors  apparently  perceive  the  credit  en¬ 
hancement  afforded  by  this  new  and  very  specialized 
form  of  insurance  to  be  superior  to  that  offered  by  the 
more  traditional  bank  standby  letters  of  credit  Munic¬ 
ipal  bond  rating  agencies  reportedly  rate  municipal 
bond  issues  backed  by  insurance  in  a  higher  category 
than  those  backed  by  bank  standby  letters  of  credit. 

Although  the  Office  ordinarily  imposes  as  a  matter  of 
safety  and  soundness  a  requirement  that  letters  of 
credit  be  denominated  as  such,  see  12  C.F  R  § 

7  7016,  exceptions  have  been  made  in  appropriate 
cases  See  so-called  Chrysler  Draft  Authorization  Let¬ 
ter,  signed  by  Deputy  Chief  Counsel  John  M  Miller, 
Letter  No  214  (July  23,  1981)  [1981-1982  Transfer 
Binder]  Fed  Bank.  L.  Rep.  (CCH)  f  85,295.  While 
these  standby  credits  are  in  the  form  of  insurance  and 
are  not  called  letters  of  credit,"  they  meet  the  other 
requirements  of  the  guidelines.  They  are  for  a  definite 
term,  are  limited  in  amount,  obligate  the  operating 
subsidiary  to  pay  upon  presentation  of  a  document 
(the  bond  or  notice  of  the  trustee),  and  result  in  an 
unqualified  obligation  of  its  customer  to  reimburse  the 
operating  subsidiary  for  payments  made  to  the  bene¬ 
ficiary  bondholder  under  the  credit  (through  subroga¬ 
tion). 

In  other  contexts  the  Office  has  similarly  focused  on 
the  substance  of  a  letter  of  credit  arrangement  rather 
than  its  label  For  example,  the  lending  limit  regulation, 
12  C  F  R  §  32.2,  defines  a  loan  or  extension  of  credit 
to  include  a  "contractual  commitment  to  advance 
funds." 

A  contractual  commitment  in  turn  encompasses 
‘standby  letters  of  credit  and  other  similar  ar¬ 
rangements  Finally,  standby  letter  of  credit'  is  de¬ 
fined  as  any  letter  of  credit,  or  similar  arrangement, 
however  named  or  described,  which  represents  an 
obligation  to  the  beneficiary  on  the  part  of  the  issuer 
to  make  payment  on  account  of  any  indebtedness 
undertaken  by  the  account  party,  or  to  make  payment 
on  account  of  any  default  by  the  account  party  in  the 


performance  of  an  obligation.”  12  C.F.R.  §  32.2.  The 
operating  subsidiary’s  proposed  issuance  of  standby 
credits  will  satisfy  the  lending  limit  regulation’s  defini¬ 
tions  of  "contractual  commitment  to  advance  funds” 
and  "standby  letter  of  credit.”  The  standby  credits  will 
obligate  the  operating  subsidiary  to  pay  the  benefi¬ 
ciary  bondholder  upon  default  by  the  municipal  bond 
issuer  (/'.a,  the  account  party). 

Harfield,  supra,  at  163-64,  and  Dolan,  supra,  at  H 
7.03[2],  generally  describe  the  distinction  between  a 
“standby  credit”  and  an  impermissible  guarantee  as 
that  the  former  involves  a  primary  obligation  or  inde¬ 
pendent  contract  and  the  latter  involves  a  secondary 
obligation  or  ancillary  contract.  The  usual  significance 
of  a  bank’s  primary  obligation  under  the  standby  letter 
of  credit  is  that  it  theoretically  causes  the  bank  to 
engage  in  a  financial  rather  than  an  actuarial  judgment 
process.  Even  though  the  chances  that  a  draw  may 
occur  are  slim,  the  bank  must  perform  a  credit  evalu¬ 
ation  because  it  must  assume  as  a  matter  of  sound 
banking  practice  that  it  will  pay.  See  Dolan,  supra,  at 
f  1 2.03[1  ][b] .  The  bank  should  not  engage  in  a  factual 
investigation  as  to  whether  default  has  occurred  be¬ 
fore  paying  and  should  assume  that  it  may  not  be  able 
to  assert  that  default  has  not  actually  occurred. 

The  instant  transaction  is  functionally  equivalent  to  a 
standby  letter  of  credit  because  the  event  of  default 
giving  rise  to  the  operating  subsidiary’s  obligation  to 
pay  is  the  same  as  the  documentation  requirement  for 
a  draw  under  a  standby  letter  of  credit:  presentation  of 
the  unpaid  bond  on  the  date  payment  is  due  or 
notification  by  the  bond  trustee  that  payment  has  not 
been  made.  These  two  aspects  of  the  transactions  are 
functionally  equivalent  because  the  operating  subsid¬ 
iary  will  not  be  able  to  claim  that  default  has  not 
occurred  any  more  than  a  bank  would  be  able  to  claim 
that  documentation  requirements  for  a  draw  had  not 
been  met.  Even  if  a  factual  investigation  as  to  whether 
default  has  occurred  were  necessary,  it  would  not 
involve  the  type  of  nonbanking  expert  judgment  or 
prolonged  litigation  needed  to  determine  whether,  for 
example,  a  performance  bond  has  been  defaulted 
upon. 

By  the  same  token,  the  municipality  has  the  same 
obligation  to  reimburse  the  operating  subsidiary  as  it 
would  have  to  reimburse  a  bank  for  a  draw  under  a 
standby  letter  of  credit.  Because  the  underlying  con¬ 
tract  is  a  municipal  bond,  the  bond  itself  reflects  the 
obligation  of  the  municipality  to  repay,  to  which  the 
operating  subsidiary  will  be  subrogated  under  the 
terms  of  the  insurance  contract.  Upon  default  the 
operating  subsidiary  will  obtain  a  primary  right  to 
payment  under  the  bond.  This  primary  right  to  pay¬ 
ment  is  functionally  equivalent  to  the  unconditional 


right  that  a  bank  has  to  reimbursement  from  its  ac¬ 
count  party  under  a  standby  letter  of  credit 

The  operating  subsidiary,  therefore,  must  engage  in  a 
credit  analysis.  The  credit  risk  in  a  standby  letter  of 
credit  supporting  a  municipal  bond  issue  is  the  same 
as  the  “insurance  risk"  undertaken  in  a  municipal 
bond  insurance  contract,  i.e.,  the  inability  of  the  mu¬ 
nicipality  to  make  payments  on  the  bond  The  term 
"insurance  risk"  is  in  quotation  marks  because  in 
essence  the  risk  being  undertaken  by  the  operating 
subsidiary  is  a  credit  risk  rather  than  the  actuarial  type 
of  risk  which  is  ordinarily  undertaken  by  insurers 

The  Bank  has  assured  this  Office  that  its  operating 
subsidiary  will  provide  this  standby  credit  only  after  it 
engages  in  a  credit  analysis  of  the  sort  that  the  Bank 
would  itself  perform  before  providing  any  credit  facility 
to  the  issuer.  This  credit  analysis  is  not  based  on  an 
actuarial  computation  of  the  likelihood  that  the  partic¬ 
ular  issuer  will  default.  It  is  based  instead  on  an 
evaluation  of  the  bond  issuer’s  financial  strength  or  the 
collateral  it  pledges.  The  credit  analysis  and  risk  are 
what  typifies  the  transaction  as  a  banking  practice. 

Insurance  activity  related  to  credits  by  an  operating 
subsidiary  is  not  without  precedent.  This  Office  has 
previously  approved  the  underwriting  of  credit  life 
insurance  by  a  wholly  owned  subsidiary  of  a  national 
bank  as  permissible  under  12  U.S.C.  §  24(Seventh) 
See  Letter  No.  277 ,  signed  by  Doyle  Arnold,  Senior 
Deputy  Comptroller,  (December  21,  1983)  [1983- 
1984  Transfer  Binder]  Fed.  Bank.  L.  Rep.  (CCH)  H 
85,441. 

Furthermore,  the  Office  does  not  regard  the  recent 
amendment  to  section  4(c)(8)  of  the  Bank  Holding 
Company  Act  of  1956,  12  U.S.C.  §  1843(c)(8)  (BHCA), 
by  section  601  of  the  Garn-St  Germain  Depository 
Institutions  Act  of  1982,  Pub.  L.  No.  97-320,  as  posing 
an  impediment  to  the  proposed  activities.  This  amend¬ 
ment  in  effect  prohibited  bank  holding  company  sub¬ 
sidiaries  from  the  underwriting  or  sale  of  property  and 
casualty  insurance  products.  See  S.  REP  NO  97-536, 
97th  Cong.,  2d  Sess.  37  (1982)  The  Office’s  position 
is  that  not  only  is  the  instant  product  not  a  prohibited 
insurance  product  under  section  601  but,  in  addition, 
the  BHCA  was  intended  to  establish  a  regulatory 
structure  for  bank  holding  companies  and  not  to  affect 
the  existing  regulatory  structure  for  individual  banks 
and  their  subsidiaries. 

Accordingly,  the  Office  concurs  that  this  is  a  permis¬ 
sible  activity  for  the  operating  subsidiary  and  poses  no 
objection  to  the  acquisition  of  AMBAC  or  establish¬ 
ment  of  the  operating  subsidiary  de  novo 
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Michael  Patnarca 

Deputy  Comptroller  for  Multinational  Banking 

* *  *  * 


339—  May  16,  1985 

This  is  in  response  to  your  March  11,  1985,  letter 
concerning  the  proposed  marketing  of  tour  packages 
to  customers  of  (the  bank)  by  an  independent, 
non-affiliated.  tour  operator,  ***  (tour  operator).  As 
discussed  below.  I  have  no  legal  objection  to  the 
proposed  activities,  as  explained  in  your  correspon¬ 
dence,  based  upon  12  U  S.C.  §  24(Seventh)  or  upon 
relevant  case  law 

Under  the  proposal,  the  bank  will  furnish  the  tour 
operator  with  the  names  and  addresses  of  certain 
bank  customers  selected  by  the  bank  to  receive  tour 
and  travel  information  The  tour  operator  will  then  send 
a  letter  to  these  customers  describing  generally  the 
itinerary  for  an  upcoming  trip  The  customers  will  also 
receive  a  cover  letter  from  the  bank  that  introduces 
them  to  the  program,  states  that  the  program  is  offered 
to  bank  customers,  informs  the  customers  of  an  up¬ 
coming  trip,  and  advises  the  customers  to  send  for  a 
complete  day-by-day  itinerary"  from  the  tour  opera¬ 
tor  You  emphasize  that  the  implementation  of  the  trip 
is  the  responsibility  of  the  tour  operator.  Under  the 
bank's  contract  with  the  tour  operator,  the  tour  oper¬ 
ator  will  assume  full  responsibility  for  the  operation, 
management,  and  conduct  of  the  tours  and  related 
travel  services,  including  the  selection  of  hotels  and 
carriers  and  the  handling  of  all  reservations  The 
contract  also  provides  that  the  tour  operator  will  in¬ 
demnify  the  bank  against  any  and  all  losses  of  any 
kind  arising  from  the  tour  or  travel  services  offered  to 
the  bank  s  customers  The  bank  retains  the  right  to 
approve  all  materials  mailed  to  its  customers  prior  to 
mailing  Finally,  the  bank  will  receive  a  commission 
eguai  to  5  percent  of  the  gross  amount  of  the  tour  cost 
for  each  bank  customer  and  will  receive  one  free  trip 
for  the  bank  s  use  for  every  24  tours  sold  to  bank 
customers 

Background 

r'ou  acknowledge  that  your  program  must  conform  to 
rhe  court  decisions  in  Arnold  Tours.  Inc  v  Camp.  472 
Ci r  1972)  and  American  Society  of 
T ravel  Agents  j  Bank  of  America.  385  F  Supp  1084 
1974)  These  decisions  consider  the  extent 
ifional  banks  may  offer  travel-related  ser¬ 


vices  under  the  incidental  powers  clause  in  12  U  S  C 
§  24(Seventh)  1 

In  the  Arnold  Tours  decision,  South  Shore  National 
Bank  (South  Shore)  operated  a  complete,  full-service 
travel  agency  as  a  department  of  the  bank  The  court 
reviewed  the  operations  of  a  modern  travel  agency, 
see  472  F  2d  at  429  n.4,  and  held  that  the  operations 
of  a  full-service  travel  agency  are  not  authorized  as  an 
incidental  power  necessary  to  conduct  the  business  of 
banking  under  section  24(Seventh)  Id  at  438  In 
doing  so,  the  court  construed  the  incidental  powers 
language  in  section  24(Seventh)  to  authorize  activities 
that  are  "convenient  or  useful  in  connection  with  one  of 
the  bank's  established  activities  pursuant  to  its  ex¬ 
press  powers  under  the  National  Bank  Act."  Id.  at  432. 
In  dicta,  the  court  further  stated  that  its  determination 
that  national  banks  may  not  offer  full-service  travel 
agency  services  in  no  way  limited  the  banking  ser¬ 
vices  that  such  banks  could  offer  to  travelers,  such  as 
the  sale  of  travelers'  checks  and  foreign  currency,  the 
making  of  travel  loans,  issuance  of  letters  of  credit, 
and  providing  gratis  travel  information."  Id.  at  438 

In  the  American  Society  decision,  the  Bank  of  America 
(BOA)  offered  a  travel  club  in  conjunction  with  Pacific 
Pathways,  Inc  (Pathways),  an  established  travel  bu¬ 
reau.2  Under  its  contract  with  Pathways,  BOA  agreed 
to  offer  banking  services,  such  as  credit  card  mem¬ 
berships  and  free  travelers’  checks,  to  travel  club 
members,  while  Pathways  agreed  to  provide  the  ser¬ 
vices  of  a  travel  agent.3  Although  BOA  made  no  profit 
from  any  travel  agency  services,  it  maintained  effec¬ 
tive  control  over  all  club  services  and  marketed  the 
program  as  a  service  of  BOA  More  importantly  for  the 
court,  BOA  agreed  to  indemnify  Pathways  for  all  costs 
associated  with  the  program,  including  legal  ex¬ 
penses,  capital  costs,  and  properly  allocable  portions 
of  overhead  expenses.  See  385  F  Supp  at  1088 

The  court,  borrowing  from  the  rationale  in  Investment 
Company  Institute  v.  Camp.  410  U  S  617  (1971), 
ruled  that  the  travel  club  service  was  not  authorized  as 
an  incidental  power  under  12  U  S  C.  §  24(Seventh).  Of 
primary  concern  to  the  court  was  the  extent  that  the 


'12  U  S  C  §  24(Seventh)  provides  in  pertinent  part  as  follows 

[a  national  banking  association]  shall  have  power 

•  •  * 

Seventh  To  exercise  all  such  incidental  powers  as  shall 
be  necessary  to  carry  on  the  business  of  banking 
-'Pathways  was  apparently  not  affiliated  in  any  way  with  BOA  at  the 
time  of  their  contract 

'These  services  included  packaging,  sellinq  and  promoting  tours 
as  well  as  the  performance  of  other  duties  related  to  marketing 

tours  [Also  included  are|  accounting,  marketing,  arranging  book 

mg  and  other  services'  for  the  travel  club  the  Bank  o!  America 

intends  to  initiate  385  F  Supp  at  1088 


reputation  and  financial  security  of  BOA  was  tied  to 
the  successful  operation  of  a  business  venture  not 
incidental  to  the  business  of  banking.  By  assuming  all 
financial  risks  in  the  venture  with  Pathways,  the  court 
feared  that  the  bank  was  subject  to  pressures  that  it 
lower  its  credit  standards  with  respect  to  Pathways.  In 
this  respect,  the  court  stated: 

Pressures  exist,  therefore,  for  the  Bank  of  America 
to  risk  large  advances  of  funds  to  Pathways  if  the 
venture  begins  to  falter  and  to  lower  standards  for 
granting  consumer  credit  for  travel  expenses  to 
‘prime  the  pump’  of  the  travel  industry.  The  Bank 
of  America’s  commitment  to  Pathways  creates  the 
same  dangers  Congress  sought  to  prevent  by 
keeping  banks  out  of  the  mutual  fund  business. 
[See  Investment  Company  Institute  v.  Camp, 
supra.]  The  threat  to  the  stability  of  banking  insti¬ 
tutions  and  security  of  their  depositors’  and  inves¬ 
tors’  funds  is  not  diminished  when  banks  instead 
enter  the  travel  business  or  any  venture  unrelated 
to  the  business  of  banking.  .  .  . 

(385  F.  Supp.  at  1091 .). 

Thus,  the  test  adopted  by  the  court  was  whether  the 
business  relationship  in  which  the  bank  participates 
subjects  the  bank  to  the  kinds  of  risks  associated  with 
the  operation  of  a  non-banking  business.  The  receipt 
of  profit  by  the  bank  was  not  held  to  be  dispositive  in 
the  American  Society  case,  but  the  court  did  not  rule 
out  the  possibility  that  profit  could  be  a  decisive  factor 
in  another  situation. 

***  Proposal 


You  state  that  ***  proposal  is  not  contrary  to  the 
decision  discussed  above  and  proposes  an  autho¬ 
rized  activity  under  the  incidental  powers  clause  in  12 
U.S.C.  §  24(Seventh).  You  state  further  that,  while  the 
banks  involved  in  those  decisions  were  clearly  at¬ 
tempting  to  expand  into  the  travel  business,  ***  is 
pursuing  an  innovative  marketing  technique  to 
strengthen  its  traditional  banking  business  by  making 
more  attractive  to  existing  and  potential  bank  custom¬ 
ers.  You  suggest  that  this  is  authorized  as  an  inciden¬ 
tal  power  under  §  24(Seventh),  since  the  activity  is 
“convenient  and  useful  in  carrying  on  the  business  of 
banking.”  See  Arnold  Tours,  supra. 

As  support  for  these  assertions,  you  highlight  several 
areas  in  which  your  program  differs  materially  from 
those  set  forth  in  the  cases  above.  For  example,  the 
tour  operator,  not  the  bank,  has  its  own  source  of 
capital  and  cash  flow  and  will  bear  the  entire  financial 
risk,  including  losses,  of  the  travel  service.  This  differs 
from  the  programs  in  Arnold  Tours  and  in  American 
Society,  where  the  financial  burdens  and  risks  of  loss 


were  placed  entirely  on  the  banks  involved  You  also 
emphasize  that  the  tours  in  your  case  are  clearly  a 
service  of  the  tour  operator,  so  that  the  bank  will  not  be 
lending  its  name  and  reputation  to  the  proposed  tours 
This  is  also  unlike  Arnold  Tours,  where  the  bank  itself 
offered  the  travel  service,  and  American  Society, 
where  the  bank  was  contractually  bound  to  indemnify 
the  tour  operator  and  marketed  the  tour  program  in  its 
own  name. 

The  Office  has  allowed  national  banks  to  sell  customer 
lists  to  nonbanking  businesses  and  to  include  adver¬ 
tising  supplements  for  products  sold  by  retailers  in  the 
banks'  monthly  billing  statements.  See,  eg.,  OCC 
Interpretative  Letter  No.  316,  Fed.  Banking  L.  Rep 
(CCH)  H  85,486  (Dec.  28,  1984).  The  Office  has  found 
such  services  to  be  convenient  or  useful  to  the  bank  in 
connection  with  the  performance  of  an  established 
banking  activity,  and  therefore  allowed  as  an  inciden¬ 
tal  power  under  section  24(Seventh). 

In  my  opinion,  the  present  proposal  is  similar  to  those 
programs  and  may  be  justified  on  the  same  grounds. 
The  bank  is  selling  a  list  of  customers  to  the  tour 
operator  for  whom  the  tour  operator  will  offer  its 
services.  Such  activity  is  part  of  a  legitimate  promo¬ 
tional  activity  for  the  bank  and  is,  therefore,  incidental 
to  the  bank’s  business  under  section  24(Seventh).  I 
have  no  objection  to  the  bank  receiving  reasonable 
compensation  for  this  activity. 

My  one  concern  with  the  bank’s  proposal,  as  outlined, 
is  that  the  bank  does  not  sufficiently  distance  itself  in 
its  promotional  literature  from  the  tour  operator's  op¬ 
eration.4  In  my  opinion,  the  bank  should  make  clear  to 
its  customers  that  it  has  no  responsibility  for  the 
operation,  management,  or  conduct  of  the  tour,  and 
that  its  participation  in  the  program  is,  in  fact,  limited  to 
the  referral  of  customers  to  the  tour  operator.  The 
precise  language  used  to  convey  this  is,  of  course,  for 
the  bank  to  determine. 

Based  upon  the  above  discussion,  and  upon  the  facts 
and  representations  set  forth  in  your  correspondence. 

I  have  no  legal  objection  to  the  bank’s  involvement  in 
the  proposed  program  under  12  U.S.C.  §  24(Seventh), 
as  construed  by  the  Arnold  Tours  and  American 
Society  decisions.  My  determination  is  based  on  the 
understanding  that  the  bank  will  maintain  an  arms- 
length  relationship  with  the  tour  operator  and  will 
refrain  from  extending  credit  or  other  financial  assis- 


4The  bank's  cover  letter  provides  that,  "(Djuring  the  year,  we  will  be 
offering  you  opportunities  to  enjoy  specially  designed  tours 
and  that  "(o]ur  first  trip  in  1985  will  be  to  Western  Europe  in 
September "  (Emphasis  added  )  In  my  opinion  this  letter  could  give 
a  customer  the  false  impression  that  the  bank  is  more  involved  with 
the  program  than  is  the  case 
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tance  to  the  tour  operator  except  in  conformance  with 
tne  banks  established  prudent  lending  standards 
i-urther  the  bank  must  avoid  all  tying  arrangements, 
whether  subtle  or  overt  between  the  granting  of  credit 
to  a  bank  customer  and  the  purchase  by  such  cus¬ 
tomer  of  the  tour  operator  s  services 

Finally,  you  should  review  any  new  decisions  by  the 
courts  that  may  be  relevant  to  the  legal  issues  raised 
by  the  program 

Peter  Liebesman 

Assistant  Director 

Legal  Advisory  Services  Division 

*  *  * 

340— May  17,  1985 

This  is  in  response  to  your  letter  of  May  9,  1985,  to  the 
Legal  Advisory  Services  Division.  You  inquired  con¬ 
cerning  the  disclosure  requirements  of  this  Office's 
adjustable-rate  mortgage  (ARM)  regulation  set  forth  at 
12  C  F  R  §  29.7(a).  Your  question  specifically  con¬ 
cerns  the  hypothetical  example,  based  on  a  $10,000 
loan,  which  must  be  provided  to  the  customer  under 
section  29  7(a)(11).  You  ask  whether  it  is  permissible 
to  incorporate  two  features  offered  in  your  bank’s  ARM 
loan,  an  annual  1  percent  interest  rate  increase  and  a 
5  percent  interest  rate  cap  for  the  life  of  the  loan 

Yes,  Part  29  requires  that  the  actual  terms  and  condi¬ 
tions  of  an  ARM  loan  be  fully  enumerated  under  the 
initial  disclosure  provisions  of  §  29.7(a)  including  in 
the  hypothetical  example  contained  in  §  29  7(a)(  11). 
Thus,  the  hypothetical  example  is  intended  to  show 
exactly  how  a  particular  ARM  loan  (in  this  case,  one 
offered  under  your  bank's  program)  would  react  in  a 
hypothetical  environment  of  rapidly  rising  interest 
rates  Therefore,  each  hypothetical  example  for  ARM 
loans  issued  by  your  bank  should  reflect  the  annual  1 
percent  interest  rate  increase  and  the  5  percent 
lifetime  interest  rate  cap 

frust  this  reply  has  been  responsive  to  your  inquiry 

William  B  Glidden 

Assistant  Director 

Legal  Advisory  Services  Division 

*  *  * 

341— May  22,  1985 

s  in  response  fo  your  letter  of  May  17,  1985, 

"S  Offices  adjustable-rate  mortgage 


inquire  whether  a  loan  with  a  variable  rate  of  interest 
for  a  five  year  period  constitutes  an  ARM  loan  for 
purposes  of  Part  29  when  the  proceeds  of  the  loan  are 
used  to  purchase  72  duplex  units. 

In  my  opinion  this  situation  would  not  be  covered  by 
Part  29  The  ARM  definition  contained  in  §  29  1 
provides  that: 

An  adjustable-rate  mortgage  loan  is  any  loan 
made  to  finance  or  refinance  the  purchase  of  and 
secured  by  a  lien  on  a  one-  to  four-family  dwelling, 
including  a  condominium  unit,  cooperative  hous¬ 
ing  unit,  or  a  mobile  home,  where  such  loan  is 
made  pursuant  to  an  agreement  intended  to  en¬ 
able  the  lender  to  adjust  the  rate  of  interest  from 
time  to  time 

The  ARM  regulation  was  intended  to  cover  transac¬ 
tions  involving  the  purchase  of  one-  to  four-family 
dwellings  in  order  to  facilitate  the  availability  of  funds 
for  ordinary  home  mortgages  and  for  smaller  invest¬ 
ments  in  residential  real  estate.  The  largest  investment 
covered  by  Part  29  is  the  four-family  dwelling  or  its 
equivalent  When  computing  the  number  of  dwelling 
units  for  purposes  of  Part  29,  the  bank  may  aggregate 
all  units  being  financed  with  a  single  credit  line, 
regardless  of  whether  the  units  are  physically  con¬ 
nected  or  not  For  example,  Part  29  would  cover  four 
one-family  dwellings  or  units  as  well  as  one  four-family 
dwelling 

The  loan  you  describe  exceeds  the  scope  of  Part  29 
because  it  is  for  the  purchase  of,  and  secured  by, 
more  than  one  four-family  dwelling  We  believe  that 
this  reading  is  consistent  with  the  literal  language  of 
the  regulation,  and  with  its  underlying  purpose,  which 
has  remained  unchanged  since  the  original  regulation 
was  promulgated  in  1981. 

The  intent  of  the  regulation  is  to  improve  the 
availability  of  mortgage  funds  for  purchasing  res¬ 
idential  property  and  to  provide  protections  to 
home  purchasers.  The  intent  is  not  to  regulate 
adjustable-rate  loans  made  for  other  purposes 
Therefore,  the  definition  has  been  rewritten  to 
make  clear  that  the  regulation  applies  only  to 
purchase-money  mortgages  on  one-  to  four-family 
homes. 

(46  Fed  Reg  18935  (March  27,  1981)  ) 

I  trust  that  this  reply  is  responsive  to  your  inquiry 

William  B  Glidden 

Assistant  Director 

Legal  Advisory  Services  Division 
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342— May  22,  1985 

This  is  in  response  to  your  April  10,  1985,  letter 
concerning  a  proposal  by  ***  (bank)  to  lease  branch 
space  to  a  local  travel  agency.  Under  the  proposal, 
the  space  would  be  leased  pursuant  to  a  contract 
providing  for  a  base  rental  fee  as  well  as  a  percentage 
overage.  The  travel  agency  will  occupy  a  space 
clearly  separate  from  that  occupied  by  the  bank's 
employees,  and  the  travel  agency  employees  will 
have  no  access  to  any  areas  to  which  normal  bank 
customers  do  not  have  access.  You  note  that  the  only 
account  relationship  that  the  travel  agency  will  have 
with  the  bank  will  be  a  general  account  that  any 
customer  may  have. 

In  answer  to  your  inquiry,  I  refer  you  to  a  December  2, 
1983,  opinion  letter  by  then  Chief  Counsel  Brian  W. 
Smith  that  fully  sets  forth  the  Office’s  position  regard¬ 
ing  the  leasing  to  nonbanking  businesses  of  excess 
space  in  national  bank  premises.  See  OCC  Interpre¬ 
tive  Letter  No.  274,  Fed.  Banking  L.  Rep.  (CCH)  f 
85,438  (attached).  That  letter  held  that  a  lease  to  an 
insurance  agent  based  in  part  on  the  volume  of  sales 
or  gross  income  is  a  valid  lease  for  a  national  bank 
lessor  to  make.  Pursuant  to  12  U.S.C.  §§  24(Seventh) 
and  29,  the  bank  is  entitled  to  lease  property  it  does 
not  need  for  its  current  use  and  to  establish  appropri¬ 
ate  lease  terms  based  upon  usual  and  customary 
practice  in  the  leasing  of  commercial  office  space. 

The  bank  may  not,  however,  enter  into  a  partnership  or 
joint  venture  with  the  lessee.  An  inference  of  partner¬ 
ship  arises  where  the  percentage  required  under  the 
lease  is  unusually  high  or  when  the  bank  exercises 
management  control  over  the  lessee’s  business.  See 
Friedman  on  Leases,  §  6.101  (2d  ed.  1983).  The  Office 
advised  the  bank  to  include  a  clause  in  its  contract 


with  the  insurance  agent  expressly  negating  a  part¬ 
nership  or  joint  venture,  and  expressly  precluding  any 
bank  liability  for  the  lessee's  debts  and  liabilities 

The  Office  also  imposes  the  following  requirements 

1.  The  nonbanking  business  should  be  appropri¬ 
ately  and  separately  identified  so  that  the  pub¬ 
lic  will  understand  that  it  is  not  buying  the 
nonbanking  service  from  the  bank.  Bank  ad¬ 
vertising  and  literature  that  mentions  the  non¬ 
banking  business  should  make  clear  the  busi¬ 
ness’  independent  ownership  and  operation. 

2.  The  relationship  between  the  bank  and  the 
travel  agency  should  be  at  arms-length,  and 
the  bank  must  insure  that  tying  arrangements 
involving  the  sale  of  travel  agency  services  and 
the  granting  of  credit,  whether  subtle  or  overt, 
will  be  avoided. 

3.  Bank  management  should  consider  security 
problems  that  may  be  presented  by  providing 
the  public  with  access  to  the  travel  agency 
during  hours  when  banking  services  are  not 
also  available. 

4  To  avoid  conflict  of  interest  and  self-dealing 
problems,  the  bank  should  avoid  leasing  lobby 
space  to  an  employee  of  the  bank. 

As  long  as  the  above  precautions  are  taken,  I  have  no 
legal  objection  in  the  present  case  to  the  bank  leasing 
space  to  an  unrelated  travel  agency. 

Peter  Liebesman 

Assistant  Director 

Legal  Advisory  Services  Division 

*  *  * 


Enforcement  Actions — January  1  to  June  30,  1985 


Topic 


Actions 


Topic 


Actions 


Affiliate  transactions 
Allowance  for 
possible  loan 
losses 


Asset/liability 

management 


Banking  Circular  115 
Banking  Circular  181 
Board  of  directors 


Brokered  deposits 


Budget/financial  plan 

Business/strategic 

plan 


Call  reports,  refiling 
Capital 


Chief  executive 
officer 

Classified  assets 


AA4,  17,  18,  38 

1984-AA372,  373,  376,  377;  1985-AA3,  4, 
7,  8,  9,  10,  13,  14,  15,  16,  17,  18,  19,  20, 

21,  22,  23,  24,  25,  26,  27,  28,  29,  30,  31, 

32,  33,  34,  38,  39,  40,  42,  43,  45,  46,  47, 

48,  49,  50,  52,  53,  54,  55,  56,  57,  58,  59, 

60,  61,  62,  63,  65,  66,  67,  68,  69,  70,  71, 

72,  73,  74,  75,  76,  77,  79,  80,  81,  82,  83, 

84,  85,  86,  87,  88,  89,  90,  91,  92,  93,  94, 

95,  96,  97,  98,  99,  100,  101,  102,  103,  104, 

105,  106,  107,  108,  109,  110,  111,  112, 

113,  114,  115,  116,  118,  119,  120,  121, 

123,  124,  125,  126,  127,  129,  131,  132, 

133,  134,  135,  138,  139,  140,  141,  142, 

144,  145,  146,  147,  148,  149,  150 

1 984-AA369,  373,  374,  376,  1985-AA3,  4, 
5,  7,  8,  9,  10,  12,  14,  16,  20,  21,  22,  23, 

25,  27,  28,  29,  30,  33,  37,  38,  39,  42,  43, 

47,  48,  49,  52,  53,  55,  57,  58,  59,  61,  62, 

66,  68,  70,  71,  72,  73,  74,  75,  76,  78,  79, 

83,  84,  87,  88,  89,  90,  96,  97,  98,  100, 

101,  103,  104,  105,  107,  110,  112,  116, 

118,  119,  120,  124,  125,  126,  129,  131, 

135,  140,  141,  142,  144,  145,  147,  148, 

149 

AA47,  70,  108 
AA13,  61,  68 

1984-AA377;  1985-AA5,  6,  27,  42,  43,  61, 
64,  74,  91,  95,  96,  101,  113,  124,  125,  131, 

139,  140,  141,  145 

1984-AA376;  1985-35,  36,  63,  67,  76,  78, 
93,  94,  95,  99,  112,  117,  118,  123,  139, 

140,  141 

1984-AA369;  1985-AA3.  15,  22,  68,  72,  73, 

76,  77,  80,  86,  97,  104,  120,  131,  134,  145 

1984-AA369,  374,  376;  1985-AA2,  3,  9,  14, 
16,  17,  18,  20,  21,  22,  23,  25,  26,  27,  28, 

30,  31,  32,  34,  38,  39,  42,  46,  50,  58,  59, 

60,  65,  66,  67,  68,  70,  71,  72,  74,  77,  80, 

81,  86,  90,  92,  94,  95,  96,  105,  106,  111, 

112,  113,  114,  115,  118,  121,  129,  134, 

135,  140,  141,  142 

1 984-AA374,  375;  1985-AA6,  16,  28,  31, 

43,  52,  70,  84,  133 

1984- AA369,  370,  372,  373,  374,  376,  377; 

1985- AA1 ,  2,  3,  6,  7,  9,  10,  12,  13,  14,  15, 

16,  17,  18,  19,  20,  21,  23,  25,  26,  27,  28, 

30,  31,  32,  34,  37,  38,  39,  40,  41,  43,  45, 

46,  47,  48,  49,  51,  52,  53,  55,  56,  58,  59, 

61,  62,  63,  65,  66,  67,  68,  69,  70,  71,  72, 

73,  74,  75,  77,  78,  81,  82,  83,  84,  85,  88, 

89,  92,  93,  94,  100,  102,  103,  104,  105, 

106,  107,  108,  109,  110,  111,  112,  114, 

115,  116,  118,  119,  120,  121,  125,  127, 

129,  131,  132,  133,  135,  137,  139,  140, 

141,  142,  144,  145,  147,  148,  149,  150 
A  A3,  6,  21,  23,  29,  34,  38,  42,  70,  108, 

110,  142,  143,  149 

1984- AA369,  370,  372,  373,  374,  376,  377; 

1985- AA1 ,  2,  3,  5,  6,  7,  8,  9,  10,  12,  13, 

14,  15,  16,  18,  19,  20,  21,  22,  23,  24,  25, 

26,  27,  29.  30,  31,  32,  33,  34,  37,  38,  39, 

40,  42,  43,  45,  46,  47,  48,  49,  50,  52,  53, 

54,  55,  56,  57,  58,  59,  60,  61,  62,  63,  65, 

66,  67,  68,  69,  70,  71,  72,  73,  74.  75,  76, 

77,  78,  79,  80,  81,  82,  83,  84,  85,  86,  87, 

88,  89,  90,  91, 92,  94,  95,  96,  97,  98,  99, 
100,  101,  102,  103,  105,  106,  107,  108, 


Collateral 


Compliance 

committee 

Concentrations  of 
credit 

Conflict  of  interest 
policy 

Consumer 

compliance 

program 

Credit  information 


Delinquent 

loans/collection 


Dividends 


Electronic  data 
processing 
External  audit 
Fees 

Insider  transactions 
Internal  audit/controls 


Investment  policy 


Liquidity 


Loan  officer 


109,  110,  111,  112,  113,  114,  115,  116, 

118,  119,  120,  121,  125,  126,  127,  129, 

130,  131,  132,  133,  134,  135,  138,  139, 

140,  141,  142,  144,  145,  147,  148  149 

150 

AA1 ,  2,  10,  13,  14,  16,  28,  30,  31,  32,  40, 
42,  43,  47,  48,  49,  50,  52,  53,  54,  55,  58, 
61,  62,  71,  75,  76,  78,  82,  83,  85,  86,  89, 

91,  92,  97,  101,  104,  105,  107,  108,  109, 

110,  111,  116,  120,  121,  124,  125,  129, 

131,  132,  133,  135,  139,  144,  145,  147 
AA24,  25,  26,  67,  94.  99,  104,  112,  122, 
123,  139,  140,  141 

AA2,  16,  25,  34,  39,  53,  98,  99,  112,  135 

1984-AA369,  377;  1985-AA2,  4,  6,  7,  24, 

39,  64,  66,  67,  68,  71,  72,  75,  84,  108, 
109,  112,  139,  149 

1984-AA376;  1985-AA2,  4,  8,  14,  15,  18, 
22,  26,  28,  30,  31,  34,  37,  40,  43,  61,  65, 

67,  68,  70,  71,  72,  73,  74,  79,  96,  98,  102, 

120,  124,  136,  145,  148 

1984-AA369,  370,  373,  374,  376;  1985- 
AA1 ,  2,  3,  7,  9,  10.  13,  14,  16,  21,  22,  28, 
29,  30,  31,  32,  33,  34.  37,  38,  40,  42,  43, 

48,  49,  50,  52,  53,  54,  55.  56,  57,  58,  59, 

60,  61,  62,  65,  66,  67,  68,  69,  71,  73,  74, 

76,  78,  80,  81,  82,  83,  84,  85,  86.  89,  91, 

92,  96,  97,  101,  103,  104,  105,  107,  109, 

111,  112,  114,  115,  116,  118,  119,  120, 

121,  124,  125,  129,  130,  131,  132,  133, 

134,  135,  138,  140,  141,  142,  144,  145, 

147,  148,  149,  150 

1984-AA369,  370,  372,  376;  1985-AA2,  3, 
14,  16,  21,  22,  23,  24,  26,  27,  29,  31,  32, 
38,  42,  45,  52,  57,  58,  68.  69,  72,  79,  82, 
86,  87,  88,  94,  101,  103,  111,  119,  121, 
127,  130,  131,  132,  133,  134,  135,  142, 
144,  146,  148,  150 

1984-AA369,  370,  376;  1985-AA3,  10,  12, 
13,  17,  20,  23,  27,  28,  33,  34,  37,  38,  39, 

40,  45,  46,  47,  48,  49,  55,  56,  61,  62,  63, 
65,  66,  67,  68,  71,  75,  78,  79,  81,  82.  83, 
84,  85,  89,  92,  106,  107,  108,  109,  110, 

112,  115,  116,  118,  119,  120,  121,  124. 
125,  127,  129,  135,  139,  141,  142,  144 

148,  150 
AA103,  121,  138 

AA1 7,  20,  22,  23,  48,  49,  54.  65.  66.  74 
1984-AA375,  1985-AA66,  67.  69.  112,  139, 
140.  141 
AA6,  75,  109 

1984-AA369.  373,  374,  375,  1985-AA2,  3, 
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Administrative  Actions — 1984 

369.  Bank  with  assets  of  more  than  $1  billion 

Classified  assets  had  increased  to  an  excessive  pro¬ 
portion  of  gross  capital  funds.  Deterioration  in  the  loan 
portfolio  resulted  from  inadequate  loan  administration, 
including  credit  and  collateral  exceptions.  There  was 
inadequate  management  and  potential  insider  abuse. 
The  bank's  funds  management  and  budget  needed 
review  and  improvement.  Further,  the  internal  audit 
function  needed  to  be  more  independent  to  guard 
against  possible  insider  abuse. 

An  Agreement  required  protection  of  criticized  assets, 
improvement  in  loan  administration,  a  study  of  poten¬ 
tial  insider  abuse,  the  implementation  of  a  conflict  of 
interest  policy  and  liquidity  and  funds  management 
review.  An  independent  counsel  was  required  to  as¬ 
sess  insider  abuse  and  possible  reimbursement.  An 
independent  internal  audit  function  was  also  required. 

370.  Bank  with  assets  of  $100  to  $500  million 

An  examination  revealed  violations  of  12  U.S.C.  §84 
and  other  banking  statutes.  These  violations  were 
caused  primarily  by  incompetent  bank  management. 
Criticized  assets  had  increased  because  of  ineffective 
loan  portfolio  management.  Furthermore,  the  allow¬ 
ance  for  possible  loan  losses  and  capital  were  inad¬ 
equate.  Collection  efforts  were  weak,  and  current  and 
satisfactory  credit  information  was  lacking  in  many 
cases.  An  internal  audit  program  was  needed. 

An  Agreement  required  a  program  to  address  the 
excessive  criticized  assets  and  improvement  in  loan 
portfolio  management.  A  management  study  was  re¬ 
quired;  loan  documentation  was  to  be  improved;  and 
collection  efforts  strengthened.  Dividends  were  re¬ 
stricted  and  a  new  loan  review  system  and  nonaccrual 
policy  were  to  be  devised.  A  capital  plan  and  revised 
lending  policy  were  required. 

371.  Bank  with  assets  of  more  than  $1  billion 

At  quarter-end,  the  bank  was  engaged  in  transactions 
primarily  designed  to  distort  or  realign  its  balance 
sheet  totals.  Such  transactions  included  the  transfer  of 
Federal  funds  purchased  to  certain  demand  deposit 
accounts,  the  increase  of  certain  correspondent  ac¬ 
counts  on  call  report  dates  and  the  temporary  in¬ 
crease  of  other  discretionary  accounts  at  quarter-end 

The  Order  to  Cease  and  Desist  required  the  bank  to 
stop  initiating  actions  to  increase  or  realign  balance 
sheet  account  totals  temporarily.  The  bank  was  also 
required  either  to  refile  and  republish  certain  call 
reports  where  window-dressing  had  taken  place  or  to 


publish  a  statement  in  a  newspaper  describing  the 
window-dressing. 

372.  Bank  with  assets  of  less  than  $25  million 

An  examination  revealed  that  the  bank  needed  a  new 
chief  executive  officer  (CEO).  There  was  an  excessive 
amount  of  criticized  assets  and  the  loan  policy  needed 
revision.  The  allowance  for  possible  loan  losses  had 
not  been  reviewed  periodically  and  deficiencies  ex¬ 
isted.  Capital  was  marginal.  Loans  were  sometimes 
made  without  regard  to  the  loan  policy  and  collection 
efforts  were  weak. 

An  Order  to  Cease  and  Desist  required  the  bank  to 
obtain  a  new  CEO  and  to  institute  a  written  program  to 
address  the  excessive  criticized  assets.  The  loan 
policy  was  to  be  revised  and  the  bank  was  directed  to 
conform  to  the  policy.  Collection  efforts  were  to  be 
strengthened.  The  allowance  for  possible  loan  losses 
was  to  be  reviewed  periodically  and  maintained  at  an 
adequate  level.  Capital  was  to  be  maintained  at  a 
predetermined  level  in  relation  to  total  assets  and 
dividends  were  restricted.  A  capital  plan  was  called 
for. 

373.  Bank  with  assets  of  less  than  $25  million 

An  examination  revealed  that  the  bank  had  manage¬ 
ment  problems,  particularly  in  the  lending  area.  Ex¬ 
cessive  criticized  assets  and  a  lack  of  current  and 
satisfactory  credit  information  were  also  problems. 
The  lending  policy  needed  revision.  The  bank  did  not 
have  a  loan  review  system  and  the  allowance  for 
possible  loan  losses  was  not  being  reviewed  periodi¬ 
cally  or  maintained  at  an  adequate  level.  Policies 
governing  nonaccrual  loans  and  a  periodic  budget 
were  needed.  A  long  term  capital  program  was 
needed  as  was  a  written  funds  management  policy.  A 
program  to  reduce  criticized  assets  and  restrict  lend¬ 
ing  to  borrowers  whose  loans  were  criticized  was 
needed.  Internal  control  deficiencies  were  cited.  Vio¬ 
lations  of  12  U.S.C.  §84  were  noted 

An  Agreement  required  that  an  analysis  of  manage¬ 
ment  needs  be  performed  and  that  a  program  ad¬ 
dressing  the  excessive  criticized  assets  and  restrict¬ 
ing  lending  when  borrowers  had  criticized  loans  in  the 
bank  be  adopted  and  implemented.  The  bank's  lend¬ 
ing  policy  was  to  be  reviewed  and  revised  and  current 
and  satisfactory  credit  information  obtained.  A  loan 
review  system  was  to  be  established  The  allowance 
for  possible  loan  losses  was  to  be  reviewed  periodi¬ 
cally  and  maintained  at  an  adequate  level  A  written 
policy  governing  nonaccrual  loans  was  to  be  adopted 
and  an  annual  budgeting  process  initiated  A  capital 
program  was  required  as  was  a  funds  management 
policy.  Lending  money  in  violation  of  12  USC  §84 
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was  prohibited  and  procedures  developed  to  prevent 
'uture  violations  Internal  control  deficiencies  were  to 

374  Bank  with  assets  of  less  than  $25  million 

A  recent  examination  revealed  that  the  bank  suffered 
from  inadequate  management  and  staffing  Excessive 
criticized  assets  were  found  and  current  and  satisfac¬ 
tory  credit  information  was  lacking  Collection  efforts 
were  weak  and  the  lending  policy  needed  updating  A 
written  policy  governing  nonaccrual  loans  and  a  loan 
review  system  were  lacking  Several  violations  of  law 
were  cited  The  funds  management  policy  needed 
revision  Earnings  were  poor  and  capital  and  liquidity 
were  marginal  An  internal  audit  program  was  needed 
Call  reports  previously  filed  had  been  inaccurate 

An  Agreement  required  the  bank  to  conduct  a  man¬ 
agement  study  and  develop  a  program  addressing 
the  excessive  criticized  assets.  Collection  efforts  were 
to  be  strengthened  and  the  lending  policy  revised  A 
written  policy  governing  nonaccruals  was  to  be 
adopted  and  a  loan  review  system  developed  Viola¬ 
tions  of  law  were  to  be  corrected  and  an  earnings  plan 
developed  The  funds  management  policy  was  to  be 
strengthened  A  capital  plan  and  a  liquidity  plan  were 
to  be  devised  and  liquidity  was  to  be  reviewed  peri¬ 
odically  Call  reports  were  to  be  corrected  and  refiled 
and  an  internal  audit  program  adopted  Current  and 
satisfactory  credit  information  was  to  be  obtained 
when  needed. 

375.  Bank  with  assets  of  more  than  $1  billion 

A  recent  examination  revealed  that  the  bank's  agree¬ 
ments  governing  safekeeping  of  securities  did  not 
adequately  disclose  securities  lending  practices  in¬ 
cluding  the  conditions  under  which  securities  might 
be  borrowed  by  the  bank  as  principal  or  loaned  by  the 
bank  as  agent  and  fees  earned  by  the  bank  in 
connection  with  such  lending  Accounting  controls 
over  such  transactions  were  deficient  Material  secu¬ 
rities  transactions  conducted  as  principal  had  not 
been  included  in  published  official  reports.  The  bank's 
fee  structure  applying  to  these  transactions  needed 
review  to  determine  whether  some  customers  were 
disadvantaged  by  it  and  entitled  to  reimbursement 

An  CjrrAAr  fo  Cease  and  Desist  required  the  bank  to 
revise  its  securities  lending  disclosures  in  its  safe¬ 
keeping  agreements  and  to  establish  accounting  con¬ 
trols  over  securities  borrowing  and  lending  transac- 
Qfficiai  reports  were  to  be  revised  and  refiled 
after  the  bank  defermmed  that  there  was  an  omission 
3fer  a  securities  transactions  conducted  by  fhe 
he  bank  s  fee  structure  was  to  be 


reviewed  and  revised  and  disadvantaged  customers 
reimbursed 

376.  Bank  with  assets  of  $50  to  $100  million 

An  examination  of  the  bank  revealed  substantial  de¬ 
terioration  in  asset  quality,  large  loan  losses,  inade¬ 
quate  loan  administration,  inadequate  management, 
inadequate  funds  management  and  lending  policies, 
an  inadequate  allowance  for  possible  loan  losses  and 
inadequate  capital  In  addition,  it  was  revealed  that 
the  bank  was  paying  more  in  lease  payments  than 
required  by  the  lease  contract. 

An  Order  to  Cease  and  Desist  required  the  bank  to: 
adopt  a  criticized  assets  program;  conduct  a  study  of 
current  management;  develop  a  capital  program;  re¬ 
frain  from  paying  dividends  without  the  approval  of  the 
District  Administrator;  develop  a  profit  plan;  establish 
a  loan  review  system;  revise  the  written  lending  policy; 
obtain  credit  information  and  correct  collateral  excep¬ 
tions;  improve  and  strengthen  collection  efforts;  adopt 
policies  and  procedures  governing  nonaccrual  loans; 
review  the  adequacy  of  the  allowance  for  possible 
loan  losses,  revise  the  funds  management  policy; 
refrain  from  accepting  brokered  deposits;  refrain  from 
extending  credit  in  violation  of  12  U.S.C.  §84;  obtain 
lease  payments  in  excess  of  those  required  by  the 
lease  agreement;  and  develop  a  consumer  compli¬ 
ance  program. 

377.  Bank  with  assets  of  $500  million  to  $1  billion 

An  examination  revealed  that  the  existing  structure  of 
the  board  of  directors  was  inappropriate  for  the  safe 
and  sound  supervision  of  the  bank.  Conflicts  of  inter¬ 
est  were  cited  and  insider  transactions  were  of  con¬ 
cern  Capital  was  marginal  and  criticized  assets  were 
excessive  Several  violations  of  law  were  reported  and 
the  allowance  for  possible  loan  losses  had  not  been 
maintained  at  an  adequate  level.  Collateral  documen¬ 
tation  was  deficient  OREO  was  not  managed  in 
accordance  with  12  U.S.C  §29  and  12  CFR 
§7.3025. 

An  Agreement  required  that  two-thirds  of  the  board 
was  to  be  independent  of  the  controlling  shareholder 
group  and  that  before  appointing  a  director,  informa¬ 
tion  concerning  that  director  was  to  be  reviewed  by 
the  OCC  which  has  veto  power  over  the  appointment 
A  comprehensive  conflict  of  interest  policy  was  called 
for  and  lending  to  insiders  and  related  interests  cur¬ 
tailed  A  capital  plan  was  required  as  was  a  program 
addressing  the  excessive  criticized  assets  and  re¬ 
stricting  the  conditions  under  which  additional  credit 
to  borrowers  with  criticized  loans  could  be  granted 
Collateral  documentation  was  to  be  perfected  on  all 
secured  credit  A  policy  governing  OREO  was  to  be 


devised  to  insure  compliance  with  law  and  regulation, 
and  all  other  violations  of  law  were  to  be  corrected. 
The  bank  was  to  continue  to  review  the  allowance  for 
possible  loan  losses  for  adequacy. 

Administrative  Actions — 1985 

1.  Bank  with  assets  of  $25  to  $50  million 

An  examination  revealed  extensive  deficiencies  in  the 
bank’s  installment  lending  department  which  made  up 
a  significant  portion  of  the  bank’s  assets.  Commercial 
floor  plan  lending  was  done  incorrectly  and  contrary  to 
the  bank’s  lending  policy.  Current  and  satisfactory 
credit  information  was  not  obtained  in  many  instances, 
collateral  was  not  perfected,  and  floor  plan  inventory 
inspections  were  seldom  made.  The  bank's  capital 
was  inadequate. 

An  Order  to  Cease  and  Desist  required  the  bank  to 
maintain  its  capital  at  a  predetermined  level  in  relation 
to  total  assets.  Installment  lending  and  floor  plan 
lending  were  restricted  to  loans  conforming  to  the 
bank’s  existing  lending  policy  and  then  only  with 
approval  of  the  board  of  directors.  The  bank  was 
further  ordered  not  to  make  or  renew  any  loans  without 
obtaining  and  analyzing  current  and  satisfactory 
credit  information  and  perfecting  collateral  where  ap¬ 
plicable.  An  independent,  direct  verification  of  all 
installment  loans  was  ordered,  as  was  immediate 
inspection  of  all  floor  plan  lines. 

2.  Bank  with  assets  of  $25  to  $50  million 

An  examination  revealed  that  the  board  of  directors 
was  divided  and  the  authority  and  responsibility  of 
individual  bank  officers  was  not  clearly  established.  As 
a  result,  numerous  violations  of  law  were  cited,  criti¬ 
cized  assets  had  increased  sharply,  credit  information 
and  collateral  perfection  was  inadequate  on  many 
loans  and  there  was  no  effective  policy  governing  loan 
administration.  Also,  the  bank’s  lending  policy  needed 
revision,  its  loan  review  system  was  in  need  of  updat¬ 
ing  with  additional  articles,  concentrations  had  to  be 
addressed  and  guidelines  of  Banking  Circular  181 
with  regard  to  loan  participations  were  not  being  met. 
The  allowance  for  possible  loan  losses  was  not  being 
reviewed  periodically.  The  bank  needed  a  written 
funds  management  policy  and  capital  was  marginal. 
The  bank  had  made  no  plans  to  improve  earnings, 
which  were  low.  An  internal  audit  program  was 
needed.  The  bank’s  trust  department  had  very  few 
accounts  and  lacked  the  expertise  needed  to  ade¬ 
quately  undertake  complex  trust  arrangements.  A 
consumer  compliance  program  was  needed. 

An  Order  to  Cease  and  Desist  required  the  bank  to 
employ  an  independent  management  consultant  to 


make  recommendations  to  the  board  for  improve¬ 
ments  in  management  and  board  supervision  A  writ¬ 
ten  conflict  of  interest  policy  was  called  for  as  was  a 
program  addressing  the  excessive  amount  of  criti¬ 
cized  assets.  Violations  of  law,  including  violations  of 
12  U.S.C.  §84  were  to  be  corrected  and  collection 
efforts  strengthened.  A  loan  administration  program 
was  to  be  devised  and  followed,  and  current  and 
satisfactory  credit  information  obtained.  Collateral  ex¬ 
ceptions  were  to  be  corrected  and  the  lending  policy 
revised.  The  bank’s  loan  review  system  was  to  be 
revised  and  a  policy  addressing  concentrations  within 
the  loan  portfolio  implemented.  Banking  Circular  181 
was  to  govern  participations  and  the  bank's  allowance 
for  possible  loan  losses  was  to  be  reviewed  periodi¬ 
cally  and  maintained  in  an  adequate  amount.  A  written 
funds  management  policy  was  to  be  established. 
Primary  capital  was  to  be  maintained  at  a  fixed  per¬ 
centage  of  total  assets  and  a  3-year  capital  program 
developed.  A  business/profit  plan  was  called  for  and 
an  internal  audit  program  was  to  be  established.  The 
board  was  required  to  make  a  decision  on  whether  or 
not  to  continue  to  offer  trust  services  taking  into 
account  the  cost  of  obtaining  needed  expertise  and 
the  profitability  of  current  trust  operations.  A  consumer 
compliance  program  was  required. 

3.  Bank  with  assets  of  less  than  $25  million 

An  examination  disclosed  significant  deterioration  in 
the  bank's  condition.  The  volume  of  classified  assets 
had  increased  largely  because  of  participations  pur¬ 
chased  from  an  affiliate.  Management  was  poor  and 
board  supervision  lacking.  Staffing  levels  were  inade¬ 
quate.  Loan  administration  was  inadequate  and  inef¬ 
fective.  One-quarter  of  the  loans  were  delinquent,  and 
one-third  lacked  adequate  credit  and  collateral  infor¬ 
mation.  The  allowance  for  possible  loan  losses  was 
inadequate.  There  was  no  internal  audit,  and  internal 
controls  were  lacking.  Excessive  management  fees 
had  been  paid. 

An  Order  to  Cease  and  Desist  required  the  board  to 
develop  a  written  program  to  remove  each  criticized 
asset  from  that  status;  certify  the  reasons  for  any 
additional  extensions  of  credit  to  criticized  borrowers; 
implement  an  effective  problem  loan  identification 
system;  establish  procedures  to  ensure  that  an  ade¬ 
quate  allowance  for  possible  loan  losses  was  main¬ 
tained;  adopt  and  implement  policies  governing  the 
supervision  and  control  of  nonaccrual  loans  and  en¬ 
gage  a  CPA  to  audit  accrued  interest,  develop  a 
monthly  report  to  the  board;  participate  in  loans  with 
affiliates  only  in  compliance  with  Banking  Circular  181 
strengthen  collection  efforts;  obtain  credit  information, 
develop  a  profit  plan;  pay  management  fees  only  in 
accordance  with  Banking  Circular  1 15.  maintain  cap- 
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'tai  pay  dividends  dnly  in  accordance  with  law,  de¬ 
velop  a  funds  management  policy,  employ  a  CPA  to 
audit  the  bank  deficiencies,  appoint  a  full  time  chief 
executive  officer  and  cashier,  and  correct  violations  of 
'aw 

4  Bank  with  assets  of  $25  to  $50  million 

A  recent  report  showed  that  the  bank  was  a  member 
of  a  group  of  chain  banks  Violations  of  law  discovered 
included  loans  to  affiliates  contrary  to  12  U  S  C  §371  c 
as  well  as  other  violations  of  law  and  regulation  The 
bank's  lending  policy  needed  revision  and  a  conflict  of 
interest  policy  was  needed  Management  was  a  prob- 
em,  and  the  bank’s  allowance  for  loan  and  lease 
losses  needed  periodic  review  and  a  program  to 
ensure  an  adequate  allowance  was  maintained.  The 
bank  had  an  imbalance  between  rate-sensitive  assets 
and  rate-sensitive  liabilities  and  was  in  need  of  a 
revised  funds  management  policy.  Deficiencies  ex¬ 
isted  in  the  bank's  internal  audit  and  internal  control 
functions.  An  affiliate  was  occupying  space  in  the 
bank  building  without  a  clear  determination  by  the 
board  that  it  was  in  the  best  interest  of  the  bank  and 
consistent  with  laws  Other  real  estate  owned  (OREO) 
was  not  managed  in  accordance  with  law  and  the 
bank's  computerized  past  due  loan  printouts  were 
inaccurate  Trust  services  were  not  profitable  and 
existing  operations  had  not  complied  with  all  laws, 
rules,  and  regulations.  A  consumer  compliance  pro¬ 
gram  was  needed 

An  Order  to  Cease  and  Desist  required  the  bank  to 
correct  all  violations  of  12  U.S.C.  §371c  and  establish 
procedures  to  prevent  future  violations.  A  revised 
lending  policy  and  a  conflict  of  interest  policy  were 
called  for  A  management  study  was  required,  as  was 
a  program  to  ensure  an  adequate  allowance  for  pos¬ 
sible  loan  losses  was  maintained  A  revised  funds 
management  program  was  required  as  were  revised 
internal  controls  and  internal  audit  policies  The  af¬ 
filiate  were  precluded  from  occupying  space  in  the 
bank  s  premises  unless  board  review  of  legality  and 
approval  was  obtained  in  advance  A  new  policy 
governing  OREO  was  ordered  and  the  bank's  prob¬ 
lems  with  its  computerized  past  due  loan  printouts 
were  required  to  be  corrected  The  bank  was  required 
ro  justify  the  continued  existence  of  its  unprofitable 
trust  department  or  go  out  of  the  trust  business,  and  a 
:onsumer  compliance  program  was  to  be  estab- 
shed  An  existing  Cease  and  Desist  Order  addressed 
ofher  problems 

5  Bank  with  assets  of  $25  to  $50  million 

'he  bank  r  ad  been  operating  under  an  Agreement  for 

y  /ears  as  a  result  of  a  high  volume  of  classified 

weak  earnings  and  a  marginal  capital  base 


attributed  to  poor  supervision  by  management  and  the 
board,  and  a  poor  local  economy  The  examination 
disclosed  improvement  in  the  general  condition  of  the 
bank  but  deterioration  in  certain  key  areas  Asset 
quality  remained  poor  with  high  delinquencies  and 
nonaccruals  while  loan  administration  and  supervision 
needed  strengthening.  Funds  management  supervi¬ 
sion  was  neglected  and  a  significant  negative  rate 
sensitivity  position  was  noted.  Numerous  violations  of 
law  were  disclosed  and  the  bank  was  in  noncompli- 
ance  with  the  Agreement. 

An  Amended  Agreement  required  the  bank  to  amend 
the  funds  management  policy,  prepare  a  study  of 
board  of  director  supervision,  form  an  officers'  loan 
committee  and  expand  quarterly  criticized  asset  re¬ 
ports. 

6.  Bank  with  assets  of  $25  to  $50  million 

An  examination  revealed  significant  deterioration  in 
asset  quality  and  poor  earnings.  There  was  substantial 
noncompliance  with  an  existing  Agreement.  Manage¬ 
ment  and  board  supervision  were  lacking.  The  allow¬ 
ance  for  possible  loan  losses  was  not  maintained  at  an 
adequate  level  Continued  violation  of  12  U.S.C.  §84 
was  noted  Capital  was  inadequate. 

An  Order  to  Cease  and  Desist  required  the  employ¬ 
ment  of  a  new  chief  executive  officer  and  an  indepen¬ 
dent  outside  management  consultant.  A  conflict  of 
interest  policy  was  to  be  adopted.  Violations  of  law 
were  to  be  corrected,  and  losses  resulting  from  12 
U.S  C.  §84  violations  were  to  be  reimbursed.  The  bank 
was  required  to  adopt  a  program  to  improve  the 
quality  of  each  criticized  asset.  Certain  insider  trans¬ 
actions  were  prohibited.  The  bank's  lending  policy 
was  to  be  revised.  Credit  exceptions  were  to  be 
corrected.  The  bank  was  required  to  reverse  or 
charge-off  interest  accrued  on  certain  non-accrual 
loans.  The  bank  was  required  to  implement  its  loan 
review  program.  An  adequate  allowance  for  possible 
loan  losses  was  to  be  maintained,  and  the  bank's 
reports  of  condition  and  income  were  to  be  refiled  and 
republished  A  capital  plan  to  maintain  primary  capital 
at  a  predetermined  level  was  required 

7.  Bank  with  assets  of  $25  to  $50  million 

An  examination  of  the  bank  disclosed  a  marked  dete¬ 
rioration  in  the  asset  quality  of  the  loan  portfolio 
Classified  assets  had  increased  significantly  between 
examinations,  credit  deficiencies  were  excessive,  and 
violations  of  law  related  exclusively  to  the  lending 
function  and  insider  transactions  Conflicts  of  interest 
were  noted  and  bank  management  was  weak  A  loan 
review  system  was  needed  The  high  level  of  classi¬ 
fied  assets  was  the  result  of  poor  lending  practices. 


ineffective  administration  and  inadequate  supervision. 
The  allowance  for  possible  loan  and  lease  losses 
needed  periodic  review  and  complete  and  satisfac¬ 
tory  credit  information  was  not  being  obtained  for  all 
loans.  A  funds  management  policy  was  needed  as 
was  a  capital  plan  and  a  non-accrual  policy. 

An  Agreement  required  the  bank  to:  correct  violations 
of  law  and  implement  procedures  to  prevent  recur¬ 
rence;  adopt  and  adhere  to  a  conflict  of  interest  policy; 
conduct  a  study  of  bank  management  and  structure, 
specifically  within  the  lending  function;  adopt  a  written 
plan  to  improve  administration  and  eliminate  the  basis 
of  criticism  for  those  assets  in  excess  of  a  predeter¬ 
mined  amount;  restrict  lending  to  criticized  borrowers; 
review  and  revise  the  lending  policy;  establish  a  loan 
review  system;  review  and  document  the  adequacy  of 
the  allowance  for  possible  loan  losses  on  at  least  a 
quarterly  basis;  establish  a  satisfactory  nonaccrual 
policy;  maintain  primary  capital  equal  to  a  predeter¬ 
mined  percentage  of  total  assets  and  develop  a 
3-year  capital  plan  and  review  and  revise  the  bank’s 
funds  management  policy. 

8.  Bank  with  assets  of  $50  to  $100  million 

An  examination  revealed  a  high  level  of  criticized 
assets  and  a  lack  of  sound  lending  policies  and 
procedures.  Credit  documentation  was  missing  for 
many  loans.  Internal  loan  review  and  review  of  the 
allowance  for  loan  and  lease  losses  were  inadequate. 
Management  and  organization  of  the  bank  were  inad¬ 
equate.  Violation  of  law  and  regulations  existed  and  a 
consumer  compliance  program  was  lacking.  An  inter¬ 
nal  audit  program  was  needed  and  the  bank’s  funds 
management  policy  was  out  of  date.  The  Trust  Audit 
Committee  had  not  reviewed  the  Trust  Department 
recently. 

An  Agreement  with  the  board  of  directors  required 
immediate  action  to  reduce  the  level  of  criticized 
assets  and  to  implement  sound  lending  practices  and 
procedures.  The  Agreement  addressed  credit  docu¬ 
mentation,  internal  loan  review,  and  review  of  the 
allowance  for  loan  and  lease  losses.  A  Compliance 
Committee  was  required  to  conduct  a  study  of  man¬ 
agement  and  organization  of  the  bank,  and  to  imple¬ 
ment  a  plan  to  correct  any  deficiencies.  Each  violation 
of  law  and  regulation  was  to  be  corrected  with  written 
procedures  implemented  to  prevent  future  violations. 
A  written  consumer  compliance  program  was  to  be 
developed,  as  well  as  an  internal  audit  program.  The 
bank’s  funds  management  policy  was  to  be  revised 
and  the  Trust  Audit  Committee  must  render  a  written 
opinion  on  the  condition  of  the  Trust  Department.  The 
Compliance  Committee  was  to  submit  monthly 
progress  reports  to  the  board  and  the  District  Admin¬ 


istrator  detailing  actions  taken  to  comply  with  the 
Agreement  and  the  results  of  such  action 

9.  Bank  with  assets  of  $100  to  $500  million 

An  examination  disclosed  weak  asset  quality  centered 
in  a  poor  quality  international  loan  portfolio  and  out-of- 
territory  real  estate  loans,  an  inordinate  level  of  delin¬ 
quent  or  nonaccrual  loans,  an  ineffective  internal  loan 
review  system,  an  unacceptable  allowance  for  possi¬ 
ble  loan  losses  review  process,  inadequate  staffing, 
marginal  earnings,  lack  of  formal  planning,  and  viola¬ 
tion  of  a  regulation. 

An  Agreement  required  the  bank  to  review  current 
management  in  the  lending  area;  review  and  revise 
lending  policies;  remove  criticized  assets  from  that 
status;  certify  the  reasons  for  any  additional  exten¬ 
sions  of  credit  to  criticized  borrowers;  obtain  adequate 
credit  information;  strengthen  internal  loan  review; 
establish  procedures  to  ensure  that  an  adequate 
allowance  for  possible  loan  losses  is  maintained; 
develop  a  profit  plan  and  a  3-year  capital  plan  to 
ensure  that  capital  is  maintained  at  an  established 
percentage  of  total  assets;  review  and  revise  the  funds 
management  policy;  adopt  and  implement  a  strategic 
plan;  and  correct  violations  of  law  and  adopt  proce¬ 
dures  to  prevent  future  violations. 

10.  Bank  with  assets  of  less  than  $25  million 

An  examination  disclosed  the  bank’s  asset  condition 
was  unsatisfactory.  The  bank’s  aggressive  but  liberal 
lending  practices  contributed  to  poor  loan  quality. 
Based  upon  the  classifications,  further  substantive 
losses  were  considered  probable.  The  allowance  for 
loan  and  lease  losses  was  considered  inadequate  and 
capital  adequacy  was  strained.  The  bank's  holding 
company  was  wholly  dependent  upon  the  bank  for 
cash  flow  to  service  its  debt.  Administration  of  the 
bank  was  hampered  by  insufficient  delegation  by  the 
president  who  also  performed  duties  as  the  bank's 
cashier. 

An  Agreement  required  the  bank  to  strengthen  criti¬ 
cized  assets.  The  bank  agreed  to  refrain  from  extend¬ 
ing  additional  credit  to  borrowers  whose  loans  had 
been  criticized  unless  failure  to  extend  such  credit  is 
shown  to  be  substantially  detrimental  to  the  bank,  and 
prior  to  any  further  extensions,  a  majority  of  the  board 
approves  of  the  additional  extensions  The  board 
agreed  to  review  and  revise  the  bank's  written  lending 
policy  and  not  to  grant  credit  without  obtaining  and 
analyzing  current  and  satisfactory  credit  information 
and  properly  perfecting  collateral,  where  applicable 
The  adequacy  of  the  bank's  allowance  for  possible 
loan  and  lease  losses  was  to  be  assessed  and  defi¬ 
ciencies  remedied  in  the  quarter  of  discovery  A  study 


127 


urrent  management  and  the  adequacy  cf  board 
supervision  was  to  be  conducted  A  3-year  capital 
pian  was  to  be  developed  and  primary  capital  main¬ 
tained  at  least  at  a  predetermined  ratio  to  total  assets 
Dividends  were  restricted  and  a  written  funds  man¬ 
agement  policy  was  to  be  adopted 

1 1  Bank  with  assets  of  $1 00  to  S500  million 

he  bank  had  been  acquired  in  1981  by  a  company 
not  registered  with  the  Federal  Reserve  Board  as  a 
holding  company  Consequently,  the  acquisition  had 
been  premised  on  the  bank's  agreement  to  divest 
itself  of  its  commercial  loan  portfolio  and  to  refrain  from 
engaging  in  the  business  of  making  commercial  loans 
During  a  recent  examination,  it  was  uncovered  that  the 
bank  had  not  fully  divested  itself  of  its  commercial  loan 
portfolio  and  had  engaged  in  the  business  of  making 
commercial  loans. 

An  Order  to  Cease  and  Desist  required  the  bank  to 
divest  itself  of  its  commercial  loan  portfolio  and  pro¬ 
hibited  it  from  engaging  in  the  business  of  making 
commercial  loans  unless  such  loans  are  held  or  made 
by  the  bank  in  compliance  with  the  Bank  Holding 
Company  Act. 

12.  Bank  with  assets  of  $25  to  $50  million 

An  examination  disclosed  significant  asset  deteriora¬ 
tion,  numerous  operational  weaknesses,  and  viola¬ 
tions  of  law  Problems  were  primarily  attributed  to  poor 
management  and  board  supervision.  An  Agreement 
was  placed  on  the  bank.  Following  a  change  in 
ownership,  the  overall  condition  of  the  bank  remained 
unsatisfactory  A  high  level  of  problem  credits  and  an 
unsecured  receivable  which  represented  a  large  por¬ 
tion  of  the  bank's  capital  were  the  major  problems. 

he  old  Agreement  was  replaced  by  a  new  Agreement 
which  required  the  bank  to  develop  a  program  to 
eliminate  criticized  assets,  analyze  the  bank's  man¬ 
agement  needs,  develop  a  program  to  improve  loan 
administration,  obtain  a  letter  of  credit  in  the  amount  of 
the  receivable  due  the  bank;  formulate  a  plan  to 
maintain  adequate  capital,  restrict  dividends,  and 
develop  a  written  funds  management  policy 

13  Bank  with  assets  of  less  than  $25  million 

An  examination  of  the  bank  reflected  a  decline  in  its 
overall  condition  most  notably  in  the  area  of  asset 
quality  "he  loan  portfolio  had  grown  at  an  extremely 
rapid  pace  over  the  past  several  years  It  was  appar- 
’  at  qualify  loans  had  been  sacrificed  for  in- 
; '■eased  /o  ume  and  that  oan  portfolio  supervision 
ad  growr  lax  he  rapid  loan  growth  had  resulted  in 


internal  loan  review  system  was  inadequate  Heavy 
use  of  renewals  and  extensions  had  kept  past  due 
levels  artifically  low  The  majority  of  loans  were  not 
identified  as  problems  by  management,  and  manage¬ 
ment  s  internal  loan  review  method  was  considered 
inadequate  Capital  had  declined  as  a  result  of  the 
classified  assets  and  was  considered  inadequate 
Credit  information  exceptions  remained  high  Controls 
over  loan  participations  purchased  and  sold  were 
weak.  Three  violations  of  law  were  detected 

An  Agreement  required  the  bank  to  develop  a  3-year 
capital  plan  and  to  maintain  capital  at  or  above  a 
predetermined  primary  capital  to  total  assets  ratio. 
Dividends  were  restricted  A  written  program  was  to 
be  adopted  to  collect,  strengthen  or  otherwise  elimi¬ 
nate  the  grounds  of  criticism  for  all  assets  criticized. 
The  bank  agreed  it  would  refrain  from  extending 
additional  credit  to  borrowers  whose  loans  had  been 
criticized  unless  failure  to  extend  such  credit  is  shown 
to  be  substantially  detrimental  to  the  bank,  and  prior  to 
any  further  extensions,  a  majority  of  the  board  ap¬ 
proved  of  the  additional  extensions.  A  loan  review 
system  was  to  be  established  The  bank  agreed  to 
assess  the  adequacy  of  its  allowance  for  loan  and 
lease  losses,  remedy  deficiencies  in  the  quarter  of 
discovery,  and  to  establish  a  program  for  the  mainte¬ 
nance  of  an  adequate  allowance.  The  bank  agreed  to 
take  steps  necessary  to  obtain  adequate  documenta¬ 
tion  with  respect  to  all  outstanding  loans.  It  also 
agreed  that  it  would  not  grant  credit  without  obtaining 
and  analyzing  current  and  satisfactory  credit  informa¬ 
tion  and  properly  perfecting  collateral,  where  applica¬ 
ble  The  bank’s  written  lending  policy  was  to  be 
reviewed  and  reversed.  A  written  policy  setting  forth 
the  criteria  under  which  renewals  and  extensions 
might  be  approved  was  to  be  adopted  Compliance 
with  Banking  Circular  181  was  required  Other  real 
estate  owned  was  to  be  managed  in  accordance  with 
12  U.S  C  §29  and  12  C.F.R  §7.3025 

14.  Bank  with  assets  of  less  than  $25  million 

The  bank  experienced  losses  on  violations  of  12 
U  S  C  §84  and,  as  a  result,  had  to  be  recapitalized  by 
its  holding  company.  Board  supervision  was  lacking 
Written  policies  and  procedures  were  generally  ab¬ 
sent  Internal  controls  were  weak  Overall  administra¬ 
tive  control  was  nonexistent  There  was  an  excessive 
amount  of  criticized  assets,  and  current  and  satisfac¬ 
tory  credit  information  was  often  lacking  Collateral 
documentation  was  poor  A  loan  review  system  was 
lacking  and  the  lending  policy  needed  revision  The 
provision  for  loan  and  lease  losses  needed  to  be 
reviewed  and  maintained  at  an  adequate  level  The 
bank  needed  a  nonaccrual  policy,  a  funds  manage¬ 
ment  policy,  and  a  business  plan  Capital  was  made 


quate  and  collection  efforts  were  weak.  A  consumer 
compliance  program  was  needed.  Internal  controls 
were  inadequate. 

An  Agreement  required  the  bank  to:  employ  a  consult¬ 
ant  to  perform  a  management  study;  not  lend  money  in 
violation  of  12  U.S.C.  §84  and  correct  existing  lending 
limit  violations;  employ  an  outside  counsel  to  review 
existing  violations  of  12  U.S.C.  §84  from  which  loss 
had  occurred;  correct  all  other  violations  of  law;  take 
action  with  regard  to  criticized  assets  and  restrict 
lending  money  to  borrowers  whose  credits  are  cur¬ 
rently  criticized;  obtain  satisfactory  credit  information 
and  collateral  documentation  and  make  no  further 
loans  without  such  information;  review  and  revise  its 
lending  policy;  establish  a  loan  review  system;  review 
and  maintain  an  adequate  allowance  for  possible  loan 
losses;  implement  a  policy  governing  nonaccrual 
loans;  improve  collection  efforts;  develop  and  imple¬ 
ment  a  funds  management  policy;  prepare  a  3-year 
business  plan;  maintain  primary  capital  at  or  above  a 
fixed  ratio  to  total  assets  and  develop  a  3-year  capital 
program;  develop  and  implement  a  consumer  compli¬ 
ance  program;  and  correct  internal  control  deficien¬ 
cies. 

15.  Bank  with  assets  of  less  than  $25  million 

An  examination  revealed  that  criticized  assets  were 
high,  capital  inadequate  and  the  loan  policy  needed 
revision.  Adequate  debit  and  collateral  documentation 
was  lacking  as  was  an  internal  loan  review  system. 
Violations  of  12  U.S.C.  §84  were  found  as  were  other 
violations.  Additional  primary  capital  was  needed  as 
was  an  internal  loan  review  system  and  an  internal 
audit. 

An  Agreement  required  the  bank  to  adopt  a  written 
plan  to  reduce  the  level  of  criticized  assets,  revise  the 
loan  policy  and  improve  loan  administration,  including 
obtaining  adequate  credit  and  collateral  documenta¬ 
tion.  An  internal  loan  review  system  was  called  for  as 
well  as  a  program  to  review  and  maintain  an  adequate 
allowance  for  possible  loan  losses.  The  bank  was 
required  to  achieve  and  maintain  primary  capital  at  a 
predetermined  level  of  total  assets  and  to  develop  a 
written  capital  plan  including  an  annual  budgeting 
process.  The  bank  agreed  to  correct  violations  of  12 
USC  §84  and  institute  procedures  to  prevent  future 
violations.  Other  violations  of  law  and  regulation  were 
also  to  be  corrected  and  appropriate  preventive  pro¬ 
cedures  implemented.  A  consumer  compliance  pro¬ 
gram  was  to  be  developed.  Finally,  the  bank  was  to 
develop  and  implement  an  internal  audit  program. 

16.  Bank  with  assets  of  $50  to  $100  million 

An  examination  revealed  the  bank's  condition  was 
unsatisfactory.  Asset  quality  deterioration  centered  in 


the  loan  portfolio  was  the  primary  problem  Problem 
loans  had  adversely  impacted  the  loan  portfolio  Loan 
administration  had  been  lax  as  evidenced  by  high 
credit  exceptions  and  overdue  loans  Internal  risk 
assessment  of  problem  loans  was  inadequate  and 
timely  recognition  of  loss  potential  was  not  reflected 
properly  in  the  allowance  for  possible  loan  losses, 
consequently,  a  special  provision  was  directed  and 
official  reports  required  to  be  restated  After  restate¬ 
ment  of  the  allowance  for  possible  loan  losses,  only 
tax  considerations  prevented  the  bank  from  reflecting 
a  loss.  Current  earnings  prospects  were  considered 
marginal  due  to  the  heavy  volume  of  criticized  loans. 
Overall  supervision  considered  only  fair. 

An  Agreement  required  specific  action  to:  develop 
criticized  asset  programs  to  reduce  the  level  of  criti¬ 
cized  loans;  review  and  revise  the  loan  policy;  correct 
all  credit/collateral  exceptions;  adopt  specific  proce¬ 
dures  for  nonaccrual  loans;  develop  procedures  to 
identify  and  monitor  concentrations  in  the  loan  portfo¬ 
lio;  develop  a  program  to  improve  collection  efforts; 
revise  the  loan  review  system,  review  the  allowance  for 
possible  loan  losses  on  a  quarterly  basis;  develop  a 
capital  plan  ensuring  maintenance  of  a  predetermined 
ratio  of  primary  capital  to  total  assets;  revise  the  funds 
management  policy;  correct  each  law  violation  and 
adopt  procedures  to  prevent  future  violations;  and 
adopt  a  3-year  strategic  plan. 

17.  Bank  with  assets  of  $25  to  $50  million 

Significant  asset  deterioration  was  the  major  problem 
confronting  the  institution.  The  volume  of  purchased 
participations  from  affiliates  had  increased  signifi¬ 
cantly.  Earnings  had  been  adversely  impacted  by  the 
decrease  in  asset  quality  resulting  in  large  loan  loss 
provisions  and  declining  net  interest  margins.  The 
death  of  the  controlling  owner  and  long-time  chief 
executive  officer  (CEO)  and  appointment  of  new  CEO 
only  added  to  the  problems  that  were  facing  this 
institution.  The  individual  appointed  to  be  CEO  was 
not  effective  in  handling  the  problems  of  the  bank.  No 
loan  review  system  existed  Capital  was  marginal  and 
a  profit  plan  was  needed  Violations  of  law  were  cited 
An  external  audit  was  needed. 

An  Agreement  required  the  bank  to  analyze  manage¬ 
ment  needs;  only  extend  credit  to  affiliates  when  the 
board  determines  the  action  is  advantageous  to  the 
bank  and  in  accordance  with  laws  and  regulations, 
develop  criticized  asset  plans;  establish  an  internal 
loan  review  system;  revise  their  lending  policy,  de¬ 
velop  a  program  to  improve  the  bank's  loan  adminis¬ 
tration;  develop  a  3-year  capital  plan;  declare  divi¬ 
dends  in  accordance  with  laws  and  only  after  provid¬ 
ing  written  notification  to  this  Office,  maintain  an  ade- 
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quate  allowance  for  possible  loan  losses,  develop  a 
profit  plan,  nave  an  audit  performed  annually  with  an 
opinion  rendered,  and  cdrrect  violations  of  law 

18  Bank  with  assets  of  less  than  $25  million 

A  recent  examination  revealed  significant  decreases 
m  asset  quality  attributed  to  liberal  lending  practices 
under  new  management  The  decrease  in  asset  qual¬ 
ity  caused  an  increase  in  low  quality  loan  participa¬ 
tions  purchased  from  affiliate  banks  Earnings  had 
gone  into  dividends  Capital  was  marginal  The  bank 
lacked  a  cdnsumer  compliance  program  and  needed 
a  profit  plan  and  more  thorough  review  of  its  allowance 
for  possible  loan  losses. 

An  Agreement  required  the  development  of  a  concen¬ 
tration  of  credit  policy  directed  toward  the  purchase  of 
low  quality  assets,  the  development  of  a  criticized 
asset  plan  and  internal  loan  review  system;  the  devel¬ 
opment  of  a  3-year  capital  plan;  a  review  of  the 
allowance  for  possible  loan  losses;  the  adoption  of  a 
consumer  compliance  policy;  and  the  development  of 
a  profit  plan 

19.  Bank  with  assets  of  $25  to  $50  million 

Significant  asset  deterioration  was  the  primary  prob¬ 
lem  confronting  this  institution  Classified  assets  had 
increased  due  primarily  to  poor  lending  supervision. 
Failure  to  properly  identify  the  degree  of  risks  in  the 
loan  portfolio,  unjustified  renewals,  capitalization  of 
interest,  failure  to  place  nonperforming  loans  on 
nonaccrual  in  a  timely  manner  and  not  maintaining  an 
adequate  allowance  were  weaknesses  disclosed  by 
the  examination  The  bank's  liberal  renewal  policy  and 
practice  of  capitalizing  accrued  interest  resulted  in 
low  past  due  and  nonaccrual  levels  and  distorted 
earnings  The  bank  needed  a  loan  review  system,  a 
revised  loan  policy,  a  capital  program  and  earnings 
program,  funds  management  policy  and  an  internal 
audit  program  In  addition  the  bank  had  internal 
control  deficiencies  and  several  violations  of  law  were 
cited 

An  Agreement  required  the  bank  to  develop  a  pro¬ 
gram  to  address  the  excessive  criticized  assets;  es¬ 
tablish  a  loan  review  system,  review  and  maintain  an 
adequate  allowance  for  loan  and  lease  losses;  revise 
?he  loan  policy  develop  a  nonaccrual  loan  policy, 
develop  a  written  program  to  improve  loan  admims- 
,rafion  comply  with  its  loan  policy,  correct  violations  of 
aw  and  implement  procedures  to  prevent  their  recur¬ 
rence  develop  a  written  program  to  maintain  ade- 
d  >afe  capital  formulate  a  written  funds  management 
c/  develop  an  internal  audit  program  appropriate 
of  the  bank,  correct  internal  control 


20  Bank  with  assets  of  $25  to  $50  million 

An  examination  revealed  that  the  overall  condition  of 
the  bank  had  deteriorated  Specifically,  deteriorating 
trends  were  identified  in  asset  quality,  earnings  and 
capital  These  were  attributed  to  failure  of  the  board 
and  senior  management  to  institute  proper  internal 
controls  and  staff  the  bank  with  an  appropriate  level  of 
expertise  A  senior  lending  officer  system  was  needed 
as  was  a  funds  management  policy.  The  allowance  for 
possible  loan  losses  needed  to  be  reviewed  periodi¬ 
cally.  Several  violations  of  law  were  cited.  Internal  and 
external  audits  were  inadequate. 

An  Agreement  required  the  bank  to  achieve  a  level  of 
primary  capital  at  a  predetermined  minimum  level  and 
develop  a  program  to  ensure  that  level  is  maintained; 
develop  a  written  plan  to  improve  bank  earnings; 
develop  a  plan  to  remove  each  criticized  asset  from 
that  status;  certify  the  reasons  for  any  additional 
extensions  of  credit  to  borrowers  whose  loans  have 
been  criticized,  conduct  reviews  of  the  allowance  for 
possible  loan  losses  and  make  appropriate  adjust¬ 
ments  at  least  quarterly;  adopt  a  funds  management 
policy,  analyze  the  bank's  management  needs  and 
ensure  that  all  officer  positions  are  filled  with  qualified 
individuals;  strengthen  internal  controls;  and  have  an 
external  audit  performed  by  an  independent  CPA  firm. 

21.  Bank  with  assets  of  less  than  $25  million 

An  examination  disclosed  significant  deterioration  in 
the  bank's  condition,  caused  primarily  by  ineffective 
board  and  management  supervision  and  inadequate 
staff  The  volume  of  classified  assets  had  increased  to 
an  unacceptable  level,  earnings  had  declined,  and 
loan  administration  and  supervision  were  considered 
ineffective  Credit  information  was  lacking,  overdue 
loans  were  excessive,  and  loan  review  was  inade¬ 
quate.  Capital  was  inadequate.  There  was  no  internal 
audit.  The  allowance  for  possible  loan  losses  was 
inadequate  and  a  provision  was  made  during  the 
examination.  Violations  of  law  were  disclosed  during 
the  examination.  Management  of  OREO  was  inade¬ 
quate 

An  Order  to  Cease  and  Desist  required  the  bank  to 
employ  an  independent  management  consultant;  ap¬ 
point  a  new  full-time  and  capable  chief  executive 
officer  and  capable  senior  and  junior  lending  officers; 
develop  a  written  program  to  remove  each  criticized 
asset  from  that  status;  certify  the  reasons  for  any 
additional  extensions  of  credit  to  criticized  borrowers, 
implement  an  effective  problem  loan  identification 
system,  establish  procedures  to  ensure  that  an  ade¬ 
quate  allowance  for  possible  loan  losses  is  main¬ 
tained.  develop  and  implement  a  profit  plan,  obtain 
current  and  satisfactory  credit  information,  strengthen 
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collection  efforts;  develop  a  policy  on  other  real  estate 
owned;  correct  violations  of  law;  maintain  capital  at  a 
predetermined  percentage  of  total  assets;  revise  the 
funds  management  policy;  and  provide  for  an  internal 
auditor. 

22.  Bank  with  assets  of  $100  to  $500  million 

An  examination  disclosed  continued  deterioration  in 
the  bank's  condition.  The  volume  of  classified  loans 
had  increased,  delinquencies  had  doubled,  and  loans 
not  supported  by  current  credit  information  were  ex¬ 
cessive.  Loan  administration  was  inadequate;  the  loan 
policy  was  inadequate;  there  was  neither  an  internal 
loan  review  nor  minimum  standards  concerning  doc¬ 
umentation  of  a  credit.  The  allowance  for  loan  and 
lease  losses  was  inadequate  and  a  provision  was 
made  during  the  examination.  Management  and 
board  supervision  was  deemed  inadequate.  Substan¬ 
tive  violations  of  consumer  laws  were  found.  There 
was  neither  a  nonaccrual  policy  nor  an  investment 
policy. 

An  Agreement  required  the  board  to  develop  a  written 
program  to  remove  each  criticized  asset  from  that 
status;  certify  the  reason  for  any  additional  extensions 
of  credit  to  criticized  borrowers;  obtain  current  and 
satisfactory  credit  information;  develop  and  implement 
a  written  loan  policy,  a  funds  management  policy,  a 
nonaccrual  loan  policy,  and  a  renewal  policy; 
strengthen  collection  efforts;  establish  a  loan  review 
system;  establish  procedures  to  ensure  that  an  ade¬ 
quate  allowance  for  possible  loan  losses  is  main¬ 
tained;  have  an  outside  management  study  made; 
develop  an  investment  policy;  submit  budgets;  adopt 
and  implement  a  3-year  strategic  plan;  develop  an 
internal  audit;  have  an  independent  audit  performed 
by  a  CPA;  and  implement  a  written  consumer  compli¬ 
ance  program. 

23.  Bank  with  assets  of  less  than  $25  million 

An  examination  revealed  poor  management,  signifi¬ 
cant  deterioration  in  asset  quality,  excessive  credit 
exceptions  and  an  inadequate  allowance  for  possible 
loan  losses.  Internal  loan  review  was  unsatisfactory. 
Lending  practices  were  poor,  and  the  levels  of  past 
due  and  nonaccrual  loans  were  excessive.  Capital 
was  inadequate,  and  earnings  were  poor.  The  bank 
needed  to  revise  its  funds  management  policy.  The 
“Interest  Earned  Not  Collected’’  account  inaccurately 
reflected  accrued  interest.  Internal  control  deficien¬ 
cies  and  violations  of  law  were  cited. 

An  Order  to  Cease  and  Desist  required  the  employ¬ 
ment  of  an  independent  outside  management  consult¬ 
ant  and  a  new  chief  executive  officer  with  agricultural 
lending  experience.  The  bank  was  required  to  de¬ 


velop  a  program  to  improve  the  quality  of  each  criti¬ 
cized  asset.  Credit  exceptions  were  to  be  corrected  A 
loan  review  system  and  a  program  to  review  the 
allowance  for  possible  loan  losses  were  to  be  devel¬ 
oped.  The  bank  was  required  to  strengthen  its  collec¬ 
tion  efforts  and  to  develop  a  lending  policy.  The  bank 
was  also  required  to  achieve  and  maintain  capital  at  a 
predetermined  level.  The  payment  of  dividends  was 
restricted.  A  profit  plan  was  to  be  developed  The 
bank  was  required  to  employ  an  independent  quali¬ 
fied  accountant  to  conduct  an  external  audit  which 
would  include  the  “Interest  Earned  Not  Collected" 
account.  A  policy  to  control  and  monitor  nonaccrual 
loans  was  to  be  adopted.  The  funds  management 
policy  was  to  be  revised.  Correction  of  violations  of  law 
and  internal  control  deficiencies  was  required. 

24.  Bank  with  assets  of  $100  to  $500  million 

An  examination  revealed  deterioration  in  asset  quality, 
noncompliance  with  policies,  and  an  inadequate  al¬ 
lowance  for  possible  loan  losses.  Violations  of  law, 
including  violations  involving  insider  transactions, 
were  cited.  Past  due  loans  were  at  an  unacceptable 
level. 

An  Agreement  required  the  appointment  of  a  compli¬ 
ance  committee.  The  bank  was  required  to  develop  a 
program  to  improve  the  quality  of  each  criticized 
asset.  Violations  of  law  were  to  be  corrected.  A  conflict 
of  interest  policy  was  to  be  adopted.  The  bank  was 
required  to  strengthen  collection  efforts  and  to  main¬ 
tain  an  adequate  allowance  for  possible  loan  losses 
Conformity  with  bank  policies  was  required.  The  ac¬ 
ceptance  of  brokered  deposits  was  prohibited. 

25.  Bank  with  assets  of  $50  to  $100  million 

An  examination  revealed  lax  supervision  and  manage¬ 
ment,  poor  lending  practices,  significant  deterioration 
in  asset  quality,  and  an  inadequate  allowance  for 
possible  loan  losses.  Internal  loan  review  was  unsat¬ 
isfactory.  The  loan  portfolio  included  unacceptable 
levels  of  concentrations  of  credit  and  loan  participa¬ 
tions.  Credit  and  collateral  exceptions  were  also  at  an 
unacceptable  level.  Some  loans  at  the  bank  were 
serviced  by  loan  officers  at  an  affiliate.  Violations  of  12 
U.S.C.  §84  and  other  laws  and  substantially  increased 
fees  and  salaries  were  disclosed  The  bank  lacked  a 
capital  plan  and  funds  management  policy 

An  Agreement  required  the  appointment  of  a  compli¬ 
ance  committee  The  bank  was  required  to  develop  a 
program  to  improve  the  quality  of  each  criticized 
asset.  Credit  and  collateral  exceptions  were  to  be 
corrected.  The  entire  loan  portfolio  was  to  be  serviced 
by  loan  officers  of  the  bank  A  loan  review  system  was 
to  be  established  and  a  written  lending  policy  was  to 
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De  developed  The  bank  was  required  to  implement 
policies  to  identify  control  and  monitor  concentrations 
of  credit  in  the  loan  portfolio  The  purchase  or  assump¬ 
tion  of  certain  loans  and  loan  participations  was  re¬ 
stricted  The  bank  was  required  to  maintain  an  ade¬ 
quate  allowance  for  possible  loan  losses  The  bank 
was  to  employ  an  independent  outside  consultant  to 
study  management  and  board  supervision  The 
Agreement  also  required  the  employment  of  indepen¬ 
dent  outside  counsel  to  review  fees,  expenses,  sala¬ 
ries,  and  extensions  of  credit  to  insiders  Violations  of 
12  U  S  C  §84  and  of  other  laws,  rules  or  regulations 
were  to  be  corrected  A  capital  plan  to  maintain 
primary  capital  at  a  predetermined  level  was  required 
The  bank  was  required  to  develop  a  written  funds 
management  policy  The  acceptance  of  brokered 
deposits  was  prohibited  A  strategic  plan  was  re¬ 
quired. 

26.  Bank  with  assets  of  $100  to  $500  million 

An  examination  revealed  lax  management  and  board 
supervision,  poor  lending  practices,  deterioration  in 
asset  quality,  and  an  inadequate  allowance  for  possi¬ 
ble  loan  losses  Credit  and  collateral  exceptions  as 
well  as  past  due  loans  were  at  an  unacceptable  level 
Internal  loan  review  was  unsatisfactory.  The  bank 
lacked  a  funds  management  policy,  a  profit  plan,  and 
a  capital  plan  Violations  of  law  and  regulations  were 
noted,  including  violations  involving  other  real  estate 
owned  and  consumer  compliance. 

An  Agreement  required  the  appointment  of  a  compli¬ 
ance  committee,  which  would  conduct  a  study  of 
management  and  board  supervision  The  lending  pol¬ 
icy  was  to  be  revised  The  bank  was  required  to 
develop  a  program  to  improve  the  quality  of  criticized 
assets  Credit  and  collateral  exceptions  were  to  be 
corrected,  and  collection  efforts  were  to  be  strength¬ 
ened  The  bank  was  to  develop  a  loan  review  system 
and  to  review  its  allowance  for  possible  loan  losses 
Also  required  were  a  policy  to  manage  other  real 
estate  owned  in  accordance  with  applicable  laws  and 
rulings,  as  well  as  a  funds  management  policy  and  a 
profit  plan  The  bank  was  also  required  to  maintain 
adequate  capital  Violations  of  law  were  to  be  cor¬ 
rected  A  consumer  compliance  program  was  to  be 
developed 

27  Bank  with  assets  of  $25  to  $50  million 

An  examination  revealed  lax  management  and  board 
supervision  deterioration  in  asset  quality,  poor  lend¬ 
ing  practices  and  an  inadequate  allowance  for  pos¬ 
able  oan  losses  Credit  and  collateral  exceptions,  as 
well  as  past  due  loans  were  at  an  unacceptable  level 
eternal  oan  review  was  unsatisfactory  Capital  was 
■  idee;  jafe  F  arcings  were  poor  The  bank  needed  to 


revise  its  investment  policy  and  to  develop  a  funds 
management  policy  Violations  of  law  were  cited 

An  Agreement  required  a  study  of  management  and 
board  supervision  The  bank  was  required  to  develop 
a  program  to  improve  the  quality  of  criticized  assets 
Credit  and  collateral  exceptions  were  to  be  corrected, 
and  collection  efforts  were  to  be  strengthened.  The 
lending  policy  and  loan  review  system  were  to  be 
revised  An  adequate  allowance  for  possible  loan 
losses  was  to  be  maintained  The  bank  was  required 
to  achieve  and  maintain  capital  at  a  predetermined 
level  The  payment  of  dividends  was  restricted  The 
bank  was  required  to  develop  a  profit  plan  and  a  funds 
management  policy,  and  to  revise  its  investment  pol¬ 
icy.  Violations  of  law  were  to  be  corrected. 

28.  Bank  with  assets  of  $50  to  $100  million 

An  examination  revealed  ineffective  management  and 
improper  supervision  by  the  board  of  directors.  There 
was  a  large  volume  of  classified  assets,  excessive 
past  due  loans  and  a  high  level  of  credits  lacking 
satisfactory  credit  information.  The  allowance  for  pos¬ 
sible  loan  losses  was  inadequate,  requiring  a  large 
retroactive  provision  Primary  capital  was  strained 
because  of  the  excessive  level  of  problem  assets  and 
the  lack  of  bank  profitability  A  loan  review  system  was 
lacking  as  was  a  funds  management  policy.  A  con¬ 
sumer  compliance  program  was  needed  A  number  of 
violations  of  law  in  the  trust  area  were  cited  and  new 
policies  and  procedures  for  trust  operations  were 
needed  A  large  number  of  violations  of  law  were 
cited 

An  Agreement  required  the  bank  to  employ  an  inde¬ 
pendent  outside  management  consultant  to  review 
management  of  the  bank;  review  and  revise  the  lend¬ 
ing  policy;  establish  a  loan  review  system;  eliminate 
the  grounds  for  criticism  of  each  asset  in  excess  of  a 
set  amount;  restrict  making  loans  to  borrowers  having 
criticized  loans;  correct  all  credit  and  collateral  infor¬ 
mation  exceptions;  review  the  allowance  for  possible 
loan  losses  periodically  and  correct  deficiencies  in  the 
quarter  of  discovery;  develop  a  written  funds  manage¬ 
ment  policy,  develop  a  profit  plan  to  improve  and 
sustain  earnings  of  the  bank;  maintain  primary  capital 
at  a  predetermined  percentage  of  total  assets;  adopt  a 
new  capital  plan;  restrict  the  payment  of  dividends, 
develop  and  implement  a  written  consumer  compli¬ 
ance  program,  correct  all  violations  of  law  and  regu¬ 
lation,  and  adopt  procedures  to  prevent  their  recur¬ 
rence,  determine  whether  to  continue  the  operation  of 
the  bank's  trust  department  and  if  a  decision  is  made 
to  continue  operations,  review  management  needs  in 
this  area  and  adopt  and  implement  written  policies 
and  procedures  for  proper  trust  administration,  and 


direct  the  audit  committee  to  render  an  opinion  on  the 
condition  of  the  department;  and  refile  and  republish 
recent  reports  of  condition. 

29.  Bank  with  assets  of  $25  to  $50  million 

A  recent  examination  report  revealed  that  the  bank,  a 
recent  conversion  from  a  state  charter,  had  an  excess 
of  criticized  assets,  was  in  need  of  an  adequate 
program  and  a  periodic  review  of  its  allowance  for 
loan  and  lease  losses,  and  needed  to  develop  a 
comprehensive  written  loan  policy.  Current  and  satis¬ 
factory  credit  information  was  lacking  in  several  loans 
and  the  bank  needed  to  strengthen  its  collection 
efforts.  The  bank  had  no  written  policy  or  procedure 
governing  nonaccrual  loans  and  had  no  loan  review 
system.  The  bank  did  not  have  a  funds  management 
policy,  an  investment  policy,  and  a  profit  plan.  Primary 
capital  was  minimal  and  the  payment  of  dividends  not 
appropriate.  Several  violations  of  law,  rule  and  regu¬ 
lation  were  cited.  The  bank  had  no  full  time  chief 
executive  officer  and  the  president  was  being  paid  a 
very  high  salary  without  clear  justification. 

An  Order  to  Cease  and  Desist  required  the  bank  to 
appoint  a  new  full  time  chief  executive  officer  and  to 
review  the  President's  salary  and  determine  whether  it 
was  justified.  A  written  program  addressing  the  criti¬ 
cisms  in  the  loan  portfolio  was  required  and  further 
lending  to  borrowers  with  classified  loans  was  re¬ 
stricted.  A  review  of  the  adequacy  of  the  allowance  for 
possible  loan  losses  was  to  be  undertaken  periodi¬ 
cally  and  a  program  established  to  maintain  it  at  an 
adequate  level.  The  bank  was  to  develop  a  loan  policy 
using  guidelines  in  the  Comptroller's  Handbook  for 
National  Bank  Examiners.  Current  and  satisfactory 
credit  information  was  to  be  obtained  for  loans  cited  in 
the  examinations  as  lacking  such  and  collection  efforts 
were  to  be  governed  by  a  new  written  program.  A 
policy  governing  nonaccrual  loans  was  to  be  adopted 
and  a  loan  review  system  established.  A  funds  man¬ 
agement  policy  was  to  be  developed  and  an  invest¬ 
ment  policy  adopted. 

30.  Bank  with  assets  of  $50  to  $100  million 

A  recent  examination  revealed  rapid  deterioration  of 
the  loan  portfolio  resulting  from  an  ambitious  program 
of  growth.  Classified  assets  and  documentation  ex¬ 
ceptions  were  high.  The  support  staff  of  the  bank  was 
deemed  inadequate.  Credits  were  poorly  structured  at 
inception  and  inadequately  supervised.  Higher  provi¬ 
sions  to  the  loan  loss  allowance  had  kept  earnings  at 
a  breakeven  level  Funds  management  procedures 
were  in  need  of  improvement  The  bank’s  capital  was 
marginal,  several  violations  of  law  were  cited  and  a 
consumer  compliance  program  was  needed.  Internal 


controls  were  deficient  and  an  earnings  plan  was 
lacking. 

An  Agreement  required  the  bank  to  study  current 
management  and  board  supervision.  The  bank 
agreed  to  adopt  and  implement  a  written  program 
designed  to  collect,  strengthen  or  otherwise  eliminate 
the  grounds  of  criticism  for  all  assets  criticized  Addi¬ 
tional  credit  to  borrowers  whose  loans  were  criticized 
was  restricted.  Collateral  exceptions  were  to  be  cor¬ 
rected  and  avoided  in  the  future.  The  internal  loan 
review  system  would  be  strengthened,  and  the  ade¬ 
quacy  to  the  bank’s  allowance  for  loan  and  lease 
losses  would  be  assessed  and  deficiencies  remedied 
in  the  quarter  of  discovery.  A  3-year  earnings  plan 
would  be  adopted  which  would  include  a  budget  and 
a  capital  plan.  A  separate  capital  plan  was  also 
required  and  primary  capital  was  to  be  maintained  at 
a  fixed  percentage  of  total  assets.  The  funds  manage¬ 
ment  policy  would  be  revised  and  a  consumer  com¬ 
pliance  program  adopted.  Violations  of  law  would  be 
corrected  as  would  internal  control  deficiencies. 

31.  Bank  with  assets  of  $50  to  $100  million 

A  recent  examination  showed  that  asset  quality  was 
unacceptable.  Management  had  habitually  capital¬ 
ized  interest  based  upon  their  presumed  value  of  the 
borrower’s  collateral.  Management  practiced  collater¬ 
al-based  lending  without  any  sort  of  cash  flow  analy¬ 
sis.  Credit  exceptions  were  excessive  and  both  delin¬ 
quencies  and  nonaccruals  were  high.  The  allowance 
for  possible  loan  losses  was  inadequate.  There  was 
securities  trading  without  the  knowledge  of  the  direc¬ 
tors.  Management’s  planning  for  the  bank's  future  was 
unrealistic  and  the  internal  audit  function  was  only 
partially  acceptable. 

An  Agreement  required  an  independent  management 
study;  strengthening  of  and  reports  on  criticized 
assets;  correction  of  credit  and  collateral  documenta¬ 
tion  exceptions;  independent  loan  review;  review  of 
the  allowance  for  possible  loan  losses  and  documen¬ 
tation  thereof;  correction  of  all  law  violations;  indepen¬ 
dent  internal  audit;  refiling  call  report;  development  of 
capital  and  strategic  plan  with  budget;  and  revising  or 
developing  policies  for  nonaccrual  loans,  collections, 
security  trading,  investments  and  consumer  compli¬ 
ance. 

32.  Bank  with  assets  of  less  than  $25  million 

An  examination  revealed  that  classified  assets  had 
increased  steadily.  Loan  documentation  exceptions 
were  excessive  and  past-due  loans  were  high  The 
allowance  for  possible  loan  losses  was  inadequate 
and  several  violations  of  law  were  detected  Other 
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■  encies  include  poor  earnings  and  inadequate 
audit  coverage 

An  Agreement  required  an  independent  management 
study,  strengthening  of  and  reports  on  criticized  as¬ 
sets.  correction  of  credit  and  collateral  documentation 
exceptions,  a  collection  program,  a  loan  review  sys¬ 
tem,  a  periodic  review  of  the  allowance  for  possible 
loan  losses,  appropriate  internal  audit  coverage;  de¬ 
velopment  of  capital  and  business  plans,  and  correc¬ 
tion  of  law  violations 

33.  Bank  with  assets  of  less  than  $25  million 

An  examination  disclosed  significant  deterioration  in 
asset  quality  and  adverse  trends  in  earnings  and 
capital.  Internal  loan  review  was  inadequate;  credit 
information  was  lacking  on  many  loans;  the  allowance 
for  loan  and  lease  losses  was  maintained  at  an  inad¬ 
equate  level,  and  a  funds  management  policy  was 
lacking 

An  Agreement  required  the  bank  to  adopt  and  imple¬ 
ment  a  program  to  eliminate  the  basis  of  criticism  of 
the  criticized  assets;  revise  the  internal  loan  review 
system;  obtain  and  analyze  current  and  satisfactory 
credit  information,  review  the  bank's  allowance  for 
loan  and  lease  losses  and  establish  a  program  for  the 
maintenance  of  an  adequate  allowance;  and  develop 
a  written  funds  management  policy.  Dividends  were 
restricted 

34  Bank  with  assets  of  less  than  $25  million 

The  bank  was  operating  under  an  Agreement  The 
most  recent  examination  disclosed  substantial  non- 
compliance  with  the  Agreement  and  the  following 
problems  criticized  assets  had  increased,  credit  in¬ 
formation  was  insufficient  and  collateral  had  not  been 
perfected  in  many  cases  The  allowance  for  loan  and 
lease  losses  was  inadequate  and  management  and 
board  supervision  was  ineffective  Liquidity  was  mar¬ 
ginal,  as  was  capital  A  revised  loan  review  system 
was  needed 

An  Order  to  Cease  and  Desist  required  a  manage¬ 
ment  study  that  would,  among  other  things,  look  into 
improper  extensions  of  credit,  a  new  chief  executive 
officer  a  program  to  reduce  criticized  assets,  devel¬ 
opment  of  a  loan  administration  program,  improve- 
'enf  of  credif  and  collateral  information,  revision  of 
the  ending  policy  a  policy  on  concentrations,  review 
of  fhe  allowance  for  possible  loan  losses,  the  mainte- 
■  ance  of  primary  capital  at  or  above  a  minimum  fixed 
percentage  of  total  assets,  a  business  plan,  correction 
of  violations  of  law  and  a  consumer  compliance 
The  loan  review  policy  was  to  be  revised 
'i  iid  ’/  //as  to  be  strengthened 


35.  Bank  with  assets  of  $50  to  $100  million 

The  bank  had  been  experiencing  severe  liquidity 
problems  and  severe  loan  losses  Primary  capital  was 
estimated  to  be  very  low  Within  a  6-day  period,  the 
bank  purchased  $5  million  in  brokered  funds 

A  Temporary  Order  to  Cease  and  Desist  required  the 
bank  to  cease  accepting  all  brokered  funds.  Within  7 
days,  the  bank  was  required  to  repay  its  brokered 
funds.  The  bank  was  also  to  develop  a  liquidity  plan 
and  immediately  increase  its  liquidity  position. 

36.  Bank  with  assets  of  $50  to  $100  million 

The  bank  was  under  a  Temporary  Order  to  Cease  and 
Desist  which  required  improvement  of  its  liquidity 
position  and  the  repayment  of  brokered  funds. 

A  permanent  Order  to  Cease  and  Desist  which  fol¬ 
lowed  required  repayment  of  one-half  of  the  bank  s 
brokered  funds  within  5  months. 

37.  Bank  with  assets  of  less  than  $25  million 

An  examination  revealed  a  significant  increase  in  the 
volume  of  classified  assets,  poor  earnings  perfor¬ 
mance  and  ineffective  funds  management  practices. 
Lack  of  loan  supervision  and  loan  documentation  was 
noted  Bank  earnings  were  low  and  net  interest  mar¬ 
gins  declined  Liquidity  was  marginal,  collection  ef¬ 
forts  were  weak,  and  funds  management  policies  were 
inadequate  Several  violations  of  law  were  cited  Cap¬ 
ital  was  marginal  and  a  consumer  compliance  pro¬ 
gram  was  needed 

An  Agreement  required  the  bank  to  develop  a  pro¬ 
gram  to  eliminate  criticized  assets;  obtain  complete 
collateral  documentation  and  properly  document 
credit  files;  review  and  revise  bank  lending  and  liquid¬ 
ity,  asset  and  liability  management  policies;  improve 
and  strengthen  collection  efforts;  properly  document 
loan  participations;  correct  violations  of  law,  imple¬ 
ment  a  written  consumer  compliance  program;  and 
develop  a  3-year  capital  program 

38.  Bank  with  assets  of  $100  to  $500  million 

The  bank  was  operating  under  a  Temporary  Order  to 
Cease  and  Desist  resulting  from  serious  deficiencies 
in  the  bank's  operations,  as  well  as  the  critical  condi¬ 
tion  of  the  bank's  holding  company  The  Comptroller's 
examiners  had  discovered  high  levels  of  classified 
assets,  numerous  violations  of  law,  poor  earnings, 
inadequate  capital  and  poor  liquidity  In  addition,  the 
bank  was  operating  with  an  inadequate  allowance  for 
possible  loan  losses  These  problems  were  primarily 
attributable  to  liberal  lending  practices,  high  manage¬ 
ment  turnover  and  inadequate  supervision  and  com 


mitment  by  the  board  and  management  to  address 
deficiencies  previously  cited. 

An  Order  to  Cease  and  Desist  required  the  bank  to 
employ  an  independent  outside  management  consult¬ 
ant;  appoint  a  new  chief  executive  officer;  appoint  a 
senior  lending  officer;  refrain  from  making  any  pay¬ 
ments  to  or  for  the  benefit  of  the  bank's  parent  holding 
company  as  well  as  its  officers  or  directors  unless 
under  certain  delineated  circumstances;  implement  a 
written  program  governing  criticized  assets;  develop  a 
written  program  to  improve  collection  efforts;  adopt  a 
written  program  governing  the  supervision  and  control 
of  nonaccrual  loans;  establish  a  program  for  the 
maintenance  of  an  adequate  allowance  for  possible 
loan  losses;  obtain  and  maintain  current  and  satisfac¬ 
tory  credit  information  on  all  loans;  establish  an  inter¬ 
nal  loan  review  system;  revise  the  bank's  lending 
policy;  increase  the  bank's  liquidity  to  a  level  sufficient 
to  sustain  the  bank's  current  operations;  develop  a 
written  funds  management  policy;  maintain  pre¬ 
scribed  levels  of  equity  capital  and  adopt  a  compre¬ 
hensive  capital  plan;  refrain  from  paying  any  divi¬ 
dends  unless  under  certain  delineated  circum¬ 
stances;  develop  a  profit  plan;  correct  all  violations  of 
law,  including  violations  of  12  U.S.C.  §84;  employ 
special  counsel  to  review  violations  of  12  U.S.C.  §84; 
and  correct  all  other  violations  of  law. 

39.  Bank  with  assets  of  less  than  $25  million 

An  examination  revealed  lax  board  supervision  and 
management,  poor  lending  practices,  significant  de¬ 
terioration  in  asset  quality  and  an  inadequate  allow¬ 
ance  for  possible  loan  losses.  The  examination  also 
disclosed  violations  of  law,  including  violations  of  12 
U.S.C.  §84  resulting  in  significant  losses.  The  loan 
portfolio  included  unacceptable  levels  of  concentra¬ 
tion  of  credit  as  well  as  credit  exceptions.  The  bank 
lacked  a  capital  plan  and  funds  management  policy. 

An  Order  to  Cease  and  Desist  required  the  correction 
of  violations  of  12  U.S.C.  §84  and  of  other  laws,  rules 
or  regulations.  A  special  counsel  was  to  be  appointed 
to  determine  director  liability  for  losses  resulting  from 
such  violations.  The  bank  was  required  to  control  and 
monitor  the  concentrations  of  credit  in  the  loan  portfo¬ 
lio.  A  conflict  of  interest  policy  was  to  be  developed. 
The  bank  was  to  employ  an  independent  outside 
consultant  to  study  management  and  board  supervi¬ 
sion.  Also  required  were  a  program  to  improve  the 
quality  of  each  criticized  asset  and  a  written  lending 
policy.  Credit  exceptions  were  to  be  corrected.  The 
bank  was  required  to  achieve  and  maintain  an  ade¬ 
quate  allowance  for  possible  loan  losses.  The  bank's 
funds  management  policy  was  to  be  revised,  and  a 
profit  plan  was  to  be  developed.  The  bank  was  to 


develop  a  capital  plan  to  maintain  primary  capital  at  a 
predetermined  level.  The  payment  of  dividends  was 
restricted. 

40.  Bank  with  assets  of  $50  to  $100  million 

An  examination  revealed  poor  board  supervision  and 
management,  uncontrolled  growth,  significant  deteri¬ 
oration  in  loan  quality,  poor  earnings,  and  an  inade¬ 
quate  allowance  for  possible  loan  losses.  Growth  had 
been  funded  by  volatile  deposits  and  rate  sensitive 
deposits,  including  an  excessive  level  of  brokered 
deposits.  Internal  loan  review  was  unsatisfactory 
Credit  and  collateral  exceptions  were  at  an  unaccept¬ 
able  level.  Noncompliance  with  loan  policies  was 
noted.  Capital  was  inadequate.  Internal  control  defi¬ 
ciencies  and  violations  of  law,  including  violations 
involving  consumer  compliance,  were  noted. 

An  Order  to  Cease  and  Desist  required  the  bank  to 
employ  an  independent  outside  consultant  to  review 
management  and  board  supervision.  The  bank  was 
required  to  develop  a  program  to  improve  the  quality 
of  criticized  assets.  A  loan  review  system  was  to  be 
developed.  Credit  and  collateral  exceptions  were  to 
be  corrected.  Compliance  with  loan  policies  was 
required.  An  adequate  allowance  for  possible  loan 
losses  was  to  be  maintained.  The  bank  was  required 
to  achieve  and  maintain  capital  at  a  predetermined 
level.  The  payment  of  dividends  was  restricted.  The 
bank  was  to  conduct  monthly  reviews  of  liquidity.  The 
acceptance  of  brokered  deposits  was  prohibited  and 
a  plan  to  reduce  reliance  upon  existing  deposits  was 
required.  Violations  of  law  and  internal  control  defi¬ 
ciencies  were  to  be  corrected  The  bank  was  required 
to  develop  a  consumer  compliance  program. 

41.  Bank  with  assets  of  more  than  $1  billion 

The  bank  sustained  a  serious  exposure  to  loss  on 
repurchase  transactions  with  a  bankrupt  government 
securities  dealer.  The  transactions  lacked  collateral 
Capital  was  inadequate. 

A  Temporary  Order  to  Cease  and  Desist  required  that 
the  bank  achieve  and  maintain  capital  at  a  predeter¬ 
mined  level.  Contingency  plans  were  required  to  in¬ 
crease  the  bank’s  liquidity.  The  bank  was  also  re¬ 
quired  to  record  certain  repurchase  transactions,  to 
estimate  potential  loss  exposure  for  such  transactions, 
and  to  establish  a  special  reserve  for  potential  losses 
The  purchase  of  repurchase  agreements  without  tak¬ 
ing  delivery  of  collateral  securities  was  prohibited 

42.  Bank  with  assets  of  $25  to  $50  million 

An  examination  revealed  that  the  loan  policy  was  not 
being  adhered  to  Collateral-based  lending  had  ex- 
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3|ve  loan  aocumentation  exceptions  The  bank 
a^so  naa  a  arge  volume  of  brokered  deposits.  The 
bank  s  growth  was  totally  uncontrolled  Funds  man¬ 
agement  practices  were  poor  The  allowance  for  pos¬ 
sible  oan  losses  needed  periodic  review,  collection 
efforts  were  weak,  several  violations  of  law  were  cited 
and  an  internal  audit  program  was  lacking  There  were 
several  internal  control  problems,  a  profit  plan  was 
needed  and  management  was  marginal  The  presi¬ 
dent  nad  recently  resigned  Policies  on  funds  man¬ 
agement  and  investment  were  lacking 

An  Agreement  required  the  bank  to  establish  a  plan  to 
eliminate  reliance  on  brokered  deposits;  study  man¬ 
agement  and  board  supervision,  employ  a  chief  ex¬ 
ecutive  officer,  strengthen  and  report  on  criticized 
assets,  correct  credit  and  collateral  documentation 
exceptions,  revise  the  loan  policy,  conform  to  the  loan 
policy,  review  internal  loans;  periodically  review  the 
allowance  for  possible  loan  losses;  increase  collection 
efforts,  revise  the  funds  management  and  investment 
policies;  correct  each  law  violation;  develop  a  profit 
plan,  develop  and  implement  an  internal  audit  pro¬ 
gram;  and  correct  internal  control  exceptions. 

43.  Bank  with  assets  of  $50  to  $100  million 

Lax  supervision  by  the  board  and  an  understaffed  loan 
area  resulted  in  a  severe  decline  in  loan  quality  Loan 
documentation  exceptions  were  excessive.  The  allow¬ 
ance  for  loan  and  lease  losses  was  inadequate  A 
recent  call  report  was  inaccurate  and  the  error  re¬ 
quired  refiling.  Numerous  violations  of  law  were  noted 
including  violation  of  12  U  S  C  §84  with  a  loss  All 
policies  needed  revision 

An  Agreement  required  a  management  study;  the 
strengthening  of  and  reports  on  criticized  assets,  the 
correction  of  credit  and  collateral  documentation  ex¬ 
ceptions  a  loan  review  system,  review  of  the  allow¬ 
ance  for  possible  loan  losses;  correction  of  all  viola¬ 
tions  of  law,  indemnification  of  losses  on  lending  limit 
violations,  the  refiling  of  the  erroneous  call  report;  a 
consumer  compliance  program,  a  revised  investment 
and  funds  management  policy,  internal  audit  cover¬ 
age  and  the  development  of  a  capital  plan 

44  Bank  with  assets  of  less  than  $25  million 

he  bank  had  filed  call  reports  showing  account 
balances  which  had  been  temporarily  realigned  or 
otherwise  window  dressed"  to  show  stable  or  grow¬ 
ing  deposit  balances 

?  Cease  and  Desist  required  the  bank  to 
ewspaper  that  carried  its  call  report  a 
.’-ifemenf  describing  what  account  totals  would  have 

looked  *e  without  temporary  realignment  in  balance 


sheet  items,  to  stop  the  practice,  and  to  ensure  its 
published  financial  data  report  is  true,  fair  and  accu¬ 
rately  reflects  overall  financial  condition 

45.  Bank  with  assets  of  $50  to  $100  million 

An  examination  disclosed  significant  deterioration  in 
the  banks  condition  The  volume  of  classified  assets 
had  increased  to  an  excessive  level  due  to  ineffective 
loan  supervision  The  allowance  for  loan  and  lease 
losses  was  inadequate  Management  and  board  su¬ 
pervision  were  considered  weak;  loan  policies  and 
procedures  were  ineffective  or  unenforced.  The  level 
of  capital  was  considered  inadequate  and  earnings 
were  poor.  Violations  of  law  were  found,  including 
insider  related  activity. 

An  Order  to  Cease  and  Desist  required  the  bank  to 
have  an  independent  outside  consultant  perform  a 
written  study  of  its  management  and  staffing  needs. 
The  Order  further  required  the  bank  to  develop  written 
programs  to  improve  the  quality  of  each  criticized 
asset,  as  well  as  obtain  current  and  satisfactory  credit 
information  on  loans  lacking  such.  The  bank  was  also 
required  to  revise  or  develop  its  nonaccrual  loan 
policy  The  bank  was  also  required  to  cease  purchas¬ 
ing  loan  participations  unless  they  were  consistent 
with  Banking  Circular  181 .  All  violations  of  law  were  to 
be  corrected  and  specific  procedures  developed  to 
prevent  future  deficiencies.  The  bank  was  further 
required  to  seek  approval  before  declaring  a  divi¬ 
dend. 

46.  Bank  with  assets  of  $100  to  $500  million 

An  examination  disclosed  significant  deterioration  in 
the  bank's  condition.  The  volume  of  classified  assets 
had  increased,  the  allowance  for  loan  and  lease 
losses  was  inadequate,  and  a  capital  program  was 
needed.  Violations  of  law  were  found.  The  bank  was 
heavily  dependent  on  borrowed  funds. 

An  Agreement  required  the  board  to  develop  a  written 
program  to  remove  each  criticized  asset  from  that 
status;  certify  the  reasons  for  any  additional  exten¬ 
sions  of  credit  to  criticized  borrowers;  establish  pro¬ 
cedures  to  ensure  that  an  adequate  allowance  for 
possible  loan  losses  was  maintained;  develop  a  busi¬ 
ness  plan,  correct  violations  of  law;  restrict  dividends; 
make  loan  participations  only  in  accordance  with 
Banking  Circular  181;  and  develop  a  plan  to  reduce 
dependence  on  borrowed  funds 

47  Bank  with  assets  of  less  than  $25  million 

An  examination  disclosed  significant  deterioration  in 
the  bank's  condition  The  volume  of  classified  assets 
had  increased  to  an  excessive  level  due  to  the  inef- 


fective  loan  supervision.  The  allowance  for  loan  and 
lease  losses  was  inadequate.  Management  and  board 
supervision  were  considered  weak;  loan  policies  and 
procedures  were  ineffective  or  unenforced.  The  level 
of  capital  was  considered  inadequate  and  earnings 
were  poor.  Violations  of  law  were  found  and  illegal 
dividends  had  been  paid. 

An  Order  to  Cease  and  Desist  required  the  board  to 
complete  a  written  study  of  its  management  and 
staffing  needs.  The  Order  further  required  the  bank  to 
develop  written  programs  to  improve  the  quality  of 
each  criticized  asset,  as  well  as  obtain  current  and 
satisfactory  credit  information  on  loans  lacking  such. 
The  bank  was  also  required  to  revise  or  develop  its 
lending  policy  and  loan  review  system.  All  violations  of 
law  were  to  be  corrected  and  specific  procedures 
developed  to  prevent  future  deficiencies.  The  bank 
was  further  required  to  develop  a  capital  plan,  and 
seek  approval  before  declaring  a  dividend. 

48.  Bank  with  assets  of  less  than  $25  million 

An  examination  disclosed  significant  deterioration  in 
the  bank’s  condition.  The  volume  of  classified  assets 
had  increased  to  an  excessive  level  due  to  the  inef¬ 
fective  loan  supervision.  The  allowance  for  loan  and 
lease  losses  was  inadequate.  Management  was  con¬ 
sidered  weak;  loan  policies  and  procedures  were 
ineffective  or  unenforced;  loans  were  not  supported  by 
current  credit  information;  and  funds  management 
procedures  were  unsatisfactory.  The  level  of  capital 
was  considered  inadequate  and  earnings  were  poor. 
Violations  of  law  were  found. 

An  Agreement  required  the  board  to  complete  a 
written  study  of  its  management  and  staffing  needs. 
The  Agreement  further  required  the  bank  to  develop 
written  programs  to  improve  the  quality  of  each  criti¬ 
cized  asset,  as  well  as  obtain  current  and  satisfactory 
credit  information  on  loans  lacking  such.  The  bank 
was  also  required  to  revise  or  develop  its  lending 
policy  and  loan  review  system.  All  violations  of  law  and 
internal  control  deficiencies  were  to  be  corrected  and 
specific  procedures  developed  to  prevent  future  defi¬ 
ciencies.  The  bank  was  further  required  to  develop  a 
capital  plan  and  seek  approval  before  declaring  a 
dividend. 

49.  Bank  with  assets  of  $25  to  $50  million 

An  examination  disclosed  significant  deterioration  in 
the  bank’s  condition.  The  volume  of  classified  assets 
had  increased  to  an  excessive  level  due  to  the  inef¬ 
fective  loan  supervision.  The  allowance  for  loan  and 
lease  losses  was  inadequate.  Management  was  con¬ 
sidered  weak;  loan  policies  and  procedures  were 
ineffective  or  unenforced;  loans  were  not  supported  by 


current  credit  information;  and  funds  management 
procedures  were  unsatisfactory.  The  level  of  capital 
was  considered  inadequate  and  earnings  were  poor 
Violations  of  law  were  found. 

An  Order  to  Cease  and  Desist  required  the  bank  to 
have  an  independent  management  consultant  per¬ 
form  a  written  study  of  its  management  and  staffing 
needs.  The  Order  further  required  the  bank  to  develop 
written  programs  to  improve  the  quality  of  each  criti¬ 
cized  asset,  as  well  as  obtain  current  and  satisfactory 
credit  information  on  loans  lacking  such.  The  bank 
was  also  required  to  revise  or  develop  its  lending 
policy  and  loan  review  system  and  nonaccrual  loan 
policy.  All  violations  of  law  and  internal  control  defi¬ 
ciencies  were  to  be  corrected  and  specific  proce¬ 
dures  developed  to  prevent  future  deficiencies.  The 
bank  was  further  required  to  develop  a  capital  plan, 
seek  approval  before  declaring  a  dividend,  and  was 
prohibited  from  accepting  brokered  deposits. 

50.  Bank  with  assets  of  $25  to  $50  million 

A  recent  examination  revealed  that  inadequate  super¬ 
vision  by  the  board  of  directors  and  management's 
failure  to  adhere  to  sound  lending  practices  while 
pursuing  an  aggressive  growth  posture  led  to  this 
bank’s  asset  problems.  Loan  losses  contributed  to 
poor  earnings.  Written  policies  in  several  key  areas 
had  not  been  adopted  or,  if  adopted,  were  not  fol¬ 
lowed.  Violations  of  law  were  cited.  A  strategic  plan 
was  needed  and  several  violations  of  law  were  cited 
Management  was  poor  and  the  allowance  for  possible 
loan  losses  needed  periodic  review. 

An  Agreement  required  the  bank  to  correct  violations 
of  law,  including  adoption  of  procedures  to  prevent 
future  violations;  conduct  a  study  of  the  adequacy  of 
current  management  and  board  supervision;  require 
management  to  act  in  conformity  with  board  policies; 
and  to  develop  a  program  to  eliminate  criticized 
assets.  The  bank  was  further  required  to  develop  a 
program  to  address  delinquent  loans  and  credit  and 
collateral  exceptions;  develop  a  loan  review  program; 
periodically  review  the  adequacy  of  the  reserve  for 
loan  losses;  and  adopt  and  implement  a  strategic  plan 
for  the  bank. 

51.  Bank  with  assets  of  $25  to  $50  million 

Examination  of  the  bank  revealed  primary  capital  to  be 
at  an  unacceptable  level  because  loan  losses  were 
greater  than  expected.  In  response,  the  bank  filed  and 
received  approval  for  a  preferred  stock  issuance 
increasing  primary  capital  to  a  more  acceptable  level 

An  Agreement  required  the  bank  to  maintain  a  level  of 
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primary  capital  to  total  assets  at  or  above  an  estab¬ 
lished  level 

52  Bank  with  assets  of  $50  to  $100  million 

Lax  lending  practices,  inadequate  loan  policies,  poor 
supervision  and  administration  by  the  board  and  man¬ 
agement  had  contributed  to  an  excessive  amount  of 
criticized  assets  The  allowance  for  possible  loan 
losses  was  inadequate,  earnings  were  poor  and  cap¬ 
ital  was  marginal  Credit  information  was  lacking  and 
the  bank's  loan  review  system  was  inadequate.  A 
funds  management  policy  was  needed  as  was  a  profit 
plan  and  a  revised  internal  audit  program  Erroneous 
call  reports  had  been  filed,  and  violations  of  law  were 
cited 

An  Agreement  was  entered  into  with  the  bank  which 
required  a  program  for  criticized  assets;  improved 
policies  and  procedures  addressing  lending,  funds 
management,  earnings  and  audit;  a  capital  and  profit 
plan;  the  correction  of  violations;  and  the  refiling  of 
inaccurate  call  reports;  a  revised  loan  review  policy; 
strengthened  collection  efforts;  and  obtaining  ade¬ 
quate  financial  information  and  collateral  documenta¬ 
tion. 

53.  Bank  with  assets  of  less  than  $25  million 

An  examination  disclosed  poor  asset  quality,  heavy 
loan  and  operating  losses,  inadequate  capital  and 
several  violations  of  law.  The  allowance  for  loan  and 
lease  losses  was  inadequate  and  a  provision  was 
made  during  the  examination.  Loan  losses  were  cen¬ 
tered  on  two  large  credit  relationships.  The  possibility 
of  additional  losses  existed  Management  and  board 
supervision  were  considered  extremely  weak;  loan 
policies  were  ineffective;  credit  documentation  defi¬ 
ciencies  were  excessive;  and  liquidity  and  funds  man¬ 
agement  policies  and  procedures  were  less  than 
satisfactory  Collection  efforts  were  weak  Numerous 
violations  of  law  were  found,  including  violations  of  12 
USC  §84  where  losses  were  anticipated.  A  conflict 
of  interest  policy  was  needed  as  was  a  business  plan 

An  Order  to  Cease  and  Desist  required  the  bank  to 
increase  primary  capital  to  a  required  level;  increase 
liquidity,  devise  a  program  to  remove  criticized  assets 
from  that  status,  certify  the  reasons  for  any  additional 
extensions  of  credit  to  criticized  borrowers,  review  and 
revise  the  lending  policy,  develop  a  written  program  to 
improve  loan  administration,  obtain  current  and  satis¬ 
factory  credit  information,  correct  collateral  excep¬ 
tions.  strengthen  collection  efforts,  develop  written 
policies  to  reduce  loan  concentrations,  review  the 
adequacy  of  the  allowance  for  loan  and  lease  losses 
and  correct  deficiencies,  employ  independent  coun- 
se  to  review  1 2  USC  §84  violations,  correct  all 


violations  of  12  USC  §84;  correct  all  violations  of  law 
and  regulations  and  adopt  specific  procedures  to 
prevent  future  violations,  develop  a  written  funds  man¬ 
agement  policy  and  procedures;  develop  a  3-year 
business  plan;  and  adopt  a  written  conflict  of  interest 
policy. 

54.  Bank  with  assets  of  less  than  $25  million 

An  examination  revealed  excessive  asset  quality  de¬ 
terioration.  Loan  administration  was  weak  and  signifi¬ 
cant  loan  losses  had  impacted  the  bank’s  earnings 
performance  The  bank's  loan  review  system  was 
inadequate  and  a  funds  management  policy  was 
lacking  Violations  of  12  U.S.C.  §84  were  cited  Ade¬ 
quate  credit  information  was  lacking  on  several  loans 
as  was  satisfactory  collateral  documentation.  The 
bank's  external  audit  function  was  nonexistent.  The 
bank’s  allowance  for  loan  and  lease  losses  needed  to 
be  reviewed  periodically  and  maintained  at  an  ade¬ 
quate  level. 

An  Agreement  required  the  bank  to  develop  a  pro¬ 
gram  to  address  criticized  assets  and  improve  loan 
administration.  The  bank  was  required  to  obtain  cur¬ 
rent  and  satisfactory  credit  information  for  all  loans 
cited  as  lacking  such  and  to  obtain  such  information 
for  all  loans  in  the  future.  Collateral  was  to  be  docu¬ 
mented  in  an  appropriate  manner.  The  bank's  allow¬ 
ance  for  loan  and  lease  losses  was  to  be  reviewed 
periodically  and  maintained  at  an  adequate  level.  The 
violations  of  12  U.S.C.  §84  were  to  be  corrected  and 
future  violations  prevented.  An  independent  external 
audit  was  to  be  provided  and  a  loan  review  system 
devised  and  implemented. 

55.  Bank  with  assets  of  $25  to  $50  million 

An  examination  disclosed  significant  deterioration  in 
the  bank’s  condition  The  volume  of  classified  assets 
had  increased  to  an  excessive  level  due  to  ineffective 
loan  supervision.  The  allowance  for  loan  and  lease 
losses  was  inadequate  and  a  provision  was  made 
during  the  examination.  Management  and  board  su¬ 
pervision  were  considered  weak,  loan  policies  and 
procedures  were  ineffective  or  unenforced;  loans  were 
not  supported  by  current  credit  information,  funds 
management  procedures  were  unsatisfactory,  the 
level  of  capital  was  considered  inadequate,  and  earn¬ 
ings  were  poor 

An  Order  to  Cease  and  Desist  required  the  bank  to 
have  an  independent  consultant  perform  a  written 
study  of  its  management  and  staffing  needs  The 
Order  further  required  the  bank  to  develop  written 
programs  to  improve  the  quality  of  each  criticized 
asset,  as  well  as  obtain  current  and  satisfactory  credit 
information  on  loans  lacking  such  The  bank  was 


required  to  revise  or  develop  its  lending  policy,  loan 
review  system  and  nonaccrual  loan  policy.  The  bank 
was  further  required  to  seek  approval  before  declaring 
a  dividend.  Capital  was  to  be  maintained  at  or  above 
a  predetermined  level. 

56.  Bank  with  assets  of  $25  to  $50  million 

An  examination  disclosed  significant  deterioration  in 
the  bank’s  condition.  The  volume  of  classified  assets 
had  increased  to  an  excessive  level  due  to  ineffective 
loan  supervision.  The  allowance  for  loan  and  lease 
losses  was  inadequate  and  a  provision  was  made 
during  the  examination.  Loan  policies  and  procedures 
were  ineffective  or  unenforced  and  loans  were  not 
supported  by  current  credit  information.  The  level  of 
capital  was  considered  inadequate  and  earnings  were 
poor.  Illegal  dividends  had  been  paid. 

An  Agreement  required  the  bank  to  develop  written 
programs  to  improve  the  quality  of  each  criticized 
asset,  as  well  as  obtain  current  and  satisfactory  credit 
information  on  loans  lacking  such.  A  nonaccrual  loan 
policy  was  to  be  developed.  The  bank  was  required  to 
obtain  approval  from  the  Comptroller's  Office  before 
declaring  a  dividend.  The  allowance  for  loan  and 
lease  losses  was  to  be  reviewed  periodically  and 
maintained  at  an  adequate  level.  Capital  was  to  be 
maintained  at  or  above  a  predetermined  level  in 
relation  to  assets  and  a  capital  plan  devised.  The 
bank’s  loan  policy  was  to  be  revised. 

57.  Bank  with  assets  of  $25  to  $50  million 

An  examination  revealed  a  high  level  of  criticized 
assets.  Supervision  and  administration  by  the  board 
and  management  were  inadequate.  The  allowance  for 
loan  and  lease  losses  was  inadequate  as  were  funds 
management  practices  and  policies.  Internal  controls 
were  deficient  and  several  violations  of  law  were  cited. 
Collection  efforts  were  weak.  The  loan  policy  was  out 
of  date.  Current  and  satisfactory  credit  information 
was  lacking. 

A  Memorandum  of  Understanding  required  a  criti¬ 
cized  asset  program;  correction  and  prevention  of 
credit  exceptions,  internal  control  deficiencies  and 
violations  of  law;  a  collection  program;  a  revised  loan 
policy;  review  of  the  allowance  for  loan  and  lease 
losses;  and  a  funds  management  program. 

58.  Bank  with  assets  of  less  than  $25  million 

A  recent  examination  revealed  excessive  criticized 
assets.  The  bank  lacked  adequate  capital  support. 
The  allowance  for  loan  and  lease  losses  needed 
periodic  review.  A  funds  management  policy  was 


lacking  and  collection  efforts  were  weak  Credit  infor¬ 
mation  and  collateral  exceptions  were  high 

An  Agreement  required  a  program  to  address  the 
criticized  assets;  a  collection  program;  the  correction 
of  credit  collateral  exceptions  and  periodic  review  of 
the  allowance  for  loan  and  lease  losses.  The  bank  was 
also  required  to  institute  a  funds  management  policy 
and  develop  a  capital  plan  to  achieve  and  maintain 
capital  at  or  above  preestablished  level. 

59.  Bank  with  assets  of  less  than  $25  million 

An  examination  revealed  inadequate  supervision  and 
administration  by  the  board  and  management,  espe¬ 
cially  in  the  loan  areas.  There  were  numerous  viola¬ 
tions  of  law  including  violations  of  12  U.S.C.  §84,  a 
high  volume  of  criticized  assets,  inadequate  loan  and 
allowance  for  loan  and  lease  losses  review,  poor 
earnings  and  declining  capital  support.  The  loan  pol¬ 
icy  needed  revision. 

A  Memorandum  of  Understanding  required  the  bank 
to  correct  and  prevent  violations  of  law  and  credit  and 
collateral  exceptions;  devise  a  criticized  asset  pro¬ 
gram;  improve  policies  and  procedures  addressing 
loans,  allowance  for  loan  and  lease  losses,  funds 
management  and  audit;  and  undertake  an  internal 
study  of  management.  A  capital  and  profit  plan  were 
required.  The  loan  review  policy  was  to  be  revised. 

60.  Bank  with  assets  of  less  than  $25  million 

An  examination  disclosed  that  poor  lending  practices 
and  lax  supervision  and  administration  by  the  board 
and  management  had  contributed  to  a  high  volume  of 
criticized  assets,  inadequate  loan  and  allowance  for 
loan  and  lease  losses  review,  and  poor  earnings 
Several  violations  of  law  were  cited  and  satisfactory 
credit  information  was  lacking  for  many  loans. 

An  Agreement  required  a  management  study;  a  pro¬ 
gram  addressing  criticized  assets;  correction  and 
prevention  of  violations  of  law  and  credit  exceptions;  a 
loan  review  program  and  periodic  review  of  the  allow¬ 
ance  for  loan  and  lease  losses;  adherence  to  the  loan 
policy;  a  renewal  policy;  and  a  profit  plan 

61.  Bank  with  assets  of  less  than  $25  million 

The  latest  examination  revealed  that  asset  quality  had 
been  seriously  weakened.  Classified  assets  at  this 
examination  had  doubled.  Supervision  by  the  board 
was  ineffective.  Policies  were  not  complied  with  There 
had  been  a  complete  turnover  in  management  within  6 
months  of  the  examination  and  management  strength 
was  questionable  Loan  losses  had  severely  impacted 
the  bank's  capital.  Earnings  were  negative  because  of 
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a  required  loan  loss  provision  improper  lending  prac- 
t'ces  by  the  bank  s  former  chief  executive  officer  were 
noted  The  bank's  allowance  for  loan  and  lease  losses 
was  inadequate  Several  violations  of  law  were  cited 
Consumer  compliance  performance  was  found  unsat¬ 
isfactory 

An  Agreement  required  the  bank  to  adopt  and  imple¬ 
ment  a  written  program  designed  to  collect, 
strengthen  or  otherwise  eliminate  the  grounds  of  crit¬ 
icism  for  all  assets  criticized  The  bank  agreed  to 
refrain  from  extending  additional  credit  to  borrowers 
whose  loans  had  been  criticized  unless  failure  to 
extend  such  credit  was  shown  to  be  substantially 
detrimental  to  the  bank  A  study  of  current  manage¬ 
ment's  effectiveness  and  capabilities  as  well  as  the 
adequacy  of  board  supervision  was  to  be  conducted 
A  primary  capital  to  total  asset  ratio  of  a  predeter¬ 
mined  minimum  would  be  achieved  by  a  specified 
date  Dividends  were  restricted  The  bank  agreed  to 
review  and  revise  the  bank's  written  lending  policy 
and  that  it  would  not  grant  credit  without  obtaining  and 
analyzing  current  and  satisfactory  credit  information 
and  properly  perfecting  collateral,  where  applicable. 
The  bank  was  not  to  purchase  any  asset  without 
complying  with  the  provisions  of  Banking  Circular  181 . 
The  adequacy  of  the  bank's  allowance  for  loan  and 
lease  losses  would  be  reviewed  on  a  quarterly  basis, 
and  supplemented  appropriately.  It  was  agreed  that 
the  written  funds  management  policy  would  be  re¬ 
viewed  and  revised  Violations  of  law  and  regulation 
would  be  corrected  and  procedures  implemented  to 
ensure  that  further  violations  do  not  occur.  The  bank 
agreed  to  correct  the  internal  control  deficiencies  and 
to  develop  and  implement  a  written  consumer  compli¬ 
ance  program 

62.  Bank  with  assets  of  $50  to  $100  million 

An  examination  of  the  bank  revealed  asset  quality  had 
deteriorated  because  of  rapid  growth  and  the  lack  of 
an  authoritative  senior  lending  officer.  Loan  adminis¬ 
tration  was  poor  No  loan  review  system  existed  and 
collection  procedures  were  poor.  Violations  of  law 
were  noted  Earnings  for  the  year  had  deteriorated. 
Capital  was  inadequate  and  there  was  a  need  for 
capital  planning 

An  Agreement  required  the  bank  to  adopt  and  imple¬ 
ment  a  written  program  designed  to  collect, 
strengthen  or  otherwise  eliminate  the  grounds  of  crit¬ 
icism  for  all  assets  criticized  The  bank  agreed  it  would 
refrain  from  extending  additional  credit  to  borrowers 
//hose  loans  had  been  criticized  unless  failure  to 
e/'end  such  credit  is  shown  to  be  substantially  detri¬ 
mental  to  the  bank  The  bank  s  loan  administration 
n-\‘,  to  be  improved  Current  and  satisfactory  credit 


information  as  well  as  appropriate  collateral  documen¬ 
tation  was  to  be  obtained  on  all  loans,  and  further 
extensions  of  credit  would  not  be  made  without  first 
obtaining  such  information  A  loan  review  system  was 
to  be  established.  The  adequacy  of  the  bank's  allow¬ 
ance  for  loan  and  lease  losses  was  to  be  reviewed 
periodically,  deficiencies  remedied  in  the  quarter  of 
discovery,  and  a  program  established  for  the  mainte¬ 
nance  of  an  adequate  allowance  Violations  of  law  and 
regulation  were  to  be  corrected  and  procedures  im¬ 
plemented  to  ensure  that  further  violations  do  not 
occur.  A  study  of  current  management's  effectiveness 
and  capabilities  as  well  as  the  adequacy  of  board 
supervision  was  to  be  conducted.  A  3-year  capital 
plan  was  required  and  the  bank  was  to  achieve  and 
thereafter  maintain  a  primary  capital  to  total  asset  ratio 
at  a  minimum  level  by  a  specified  date.  Dividends 
were  restricted.  The  bank  agreed  to  review  and  revise 
its  written  asset/liability  policy. 

63.  Bank  with  assets  of  less  than  $25  million 

An  examination  revealed  that  problems  with  asset 
quality  existed,  earnings  had  deteriorated  and  capital 
had  become  strained.  These  developments  followed 
the  retirement  of  the  president,  creating  a  void  in 
leadership  which  continued  for  1  year.  Deficiencies 
were  identified  in  credit  administration  and  board 
supervision  The  lending  policy  was  not  consistently 
followed,  credit  exceptions  were  high  and  problem 
loan  identification  and  monitoring  was  inadequate. 

An  Agreement  required  the  bank  to  adopt  and  imple¬ 
ment  a  written  program  designed  to  collect, 
strengthen  or  otherwise  eliminate  the  grounds  of  crit¬ 
icism  for  all  assets  criticized.  The  bank  agreed  to 
refrain  from  extending  additional  credit  to  borrowers 
whose  loans  had  been  criticized  unless  failure  to 
extend  such  credit  is  shown  to  be  substantially  detri¬ 
mental  to  the  bank.  A  written  program  to  improve  the 
bank’s  loan  administration  was  to  be  developed  The 
bank  s  written  lending  policy  was  to  be  reviewed  and 
revised.  The  bank  agreed  to  review  and  strengthen  its 
internal  loan  review  system  It  also  agreed  to  assess 
the  adequacy  of  the  bank’s  allowance  for  loan  and 
lease  losses  on  a  quarterly  basis,  at  a  minimum, 
supplement  it  appropriately,  and  establish  a  program 
for  the  maintenance  of  an  adequate  allowance  The 
bank  agreed  to  implement  a  capital  plan  which  in¬ 
cludes  a  provision  that  capital  would  not  be  allowed  to 
fall  below  a  minimum  primary  capital  to  total  assets 
ratio  Dividends  were  restricted  Violations  of  law  and 
regulation  were  to  be  corrected  and  procedures  im¬ 
plemented  to  ensure  that  further  violations  do  not 
occur 

64  Bank  with  assets  of  less  than  $25  million 

An  examination  disclosed  substantial  loans  to  the 
bank's  principal  shareholder  and  several  of  his  related 
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companies.  Violations  of  12  U.S.C.  §§215  and  375b 
and  12  C.F.R.  §215  occurred  when  these  loans  were 
placed  on  the  bank's  books. 

An  Order  to  Cease  and  Desist  required  the  bank’s 
board  of  directors  to  ensure  that  all  loans  to  insiders 
and  their  related  interests  were  made  in  accordance 
with  statutory  requirements.  The  board  was  required 
to  undertake  appropriate  remedial  actions  to  remedy 
other  violations  of  law  and  adopt  procedures  to  pre¬ 
vent  recurrence  of  these  violations.  A  conflict  of  inter¬ 
est  policy  governing  transactions  for  the  entire  bank 
staff  and  the  board  was  required.  An  outside  study  of 
the  effectiveness  of  the  board’s  supervision  of  the 
bank  was  to  be  conducted. 

65.  Bank  with  assets  of  less  than  $25  million 

The  bank  was  operating  under  an  Agreement  ad¬ 
dressing  deficiencies  in  the  bank's  overall  operations. 
However,  a  subsequent  examination  revealed  con¬ 
tinuing  deterioration.  In  particular,  the  examination 
revealed  high  levels  of  criticized  assets,  ineffective 
internal  loan  review,  inadequate  allowance  for  loan 
and  lease  losses,  poor  earnings  and  inadequate  cap¬ 
ital.  The  examination  also  disclosed  noncompliance 
with  the  Agreement.  These  problems  were  primarily 
attributable  to  high  management  turnover  and  ineffec¬ 
tive  supervision  by  the  board  of  directors. 

An  Order  to  Cease  and  Desist  required  the  bank  to 
employ  an  operations  officer;  maintain  prescribed 
levels  of  primary  capital  and  adopt  a  comprehensive 
written  capital  program;  refrain  from  paying  dividends 
unless  under  certain  delineated  circumstances;  es¬ 
tablish  a  program  governing  criticized  assets;  obtain 
and  maintain  current  and  satisfactory  credit  informa¬ 
tion  on  all  loans;  make  no  further  loans  unless  in 
accordance  with  delineated  procedures;  revise  the 
bank’s  written  loan  policy;  establish  an  internal  loan 
review  system;  establish  a  program  designed  to  in¬ 
sure  the  maintenance  of  an  adequate  allowance  for 
loan  and  lease  losses;  prepare  a  3-year  business 
plan;  correct  all  violations  of  law;  implement  an  internal 
audit  program;  ensure  that  an  annual  external  audit  of 
the  bank  is  performed;  correct  internal  control  defi¬ 
ciencies;  and  implement  corrective  actions  under  the 
Equal  Credit  Opportunity  Act. 

66.  Bank  with  assets  of  less  than  $25  million 

An  examination  revealed  continuing  deterioration  in 
the  overall  condition  of  the  bank.  In  particular,  the 
examination  disclosed  high  levels  of  criticized  assets, 
inadequate  capital,  improper  accounting  practices 
and  high  levels  of  loans  lacking  current  and  satisfac¬ 
tory  credit  information.  These  problems  resulted  pri¬ 
marily  from  lack  of  experienced  management,  poor 


lending  practices  and  ineffective  supervision  by  the 
board  of  directors. 

An  Order  to  Cease  and  Desist  required  the  bank  to 
employ  a  chief  executive  officer;  employ  an  operations 
officer;  retain  the  services  of  an  independent  manage¬ 
ment  consultant;  achieve  and  maintain  prescribed 
levels  of  primary  capital  and  implement  a  comprehen¬ 
sive  capital  program;  refrain  from  paying  dividends 
except  in  certain  delineated  situations;  implement  a 
written  program  governing  criticized  assets;  obtain 
and  maintain  current  and  satisfactory  credit  informa¬ 
tion;  implement  a  written  program  to  strengthen  col¬ 
lection  efforts;  implement  a  written  policy  governing 
renewals;  correct  certain  accounting  practices;  revise 
the  bank's  written  lending  policy;  establish  an  internal 
loan  review  system;  establish  a  program  for  the  main¬ 
tenance  of  an  adequate  allowance  for  loan  and  lease 
losses;  adopt  policies  governing  the  filing  and  pub¬ 
lishing  of  the  bank's  report  of  condition;  adopt  a 
comprehensive  conflict  of  interest  policy;  ensure  that 
all  payments  and  other  fees  are  made  in  accordance 
with  Banking  Circular  1 15;  prepare  a  3-year  business 
plan;  correct  violations  of  law;  establish  an  internal 
audit  program;  ensure  that  an  annual  audit  is  per¬ 
formed;  and-  develop  a  written  funds  management 
policy. 

67.  Bank  with  assets  of  less  than  $25  million 

An  examination  disclosed  significant  deterioration  in 
the  overall  condition  of  the  bank.  The  examination 
revealed  high  levels  of  criticized  assets,  numerous 
credit  and  collateral  exceptions,  significant  violations 
of  law  including  violations  of  12  U.S.C.  §§84  and  371c, 
poor  earnings,  and  poor  liquidity.  These  problems 
resulted  from  inadequate  management,  ineffective  su¬ 
pervision  by  the  board  of  directors,  poor  lending 
practices  and  rapid  growth. 

An  Order  to  Cease  and  Desist  required  the  bank  to 
establish  a  compliance  committee;  employ  an  inde¬ 
pendent  outside  management  consultant,  adopt  and 
implement  a  comprehensive  conflict  of  interest  policy; 
correct  all  violations  of  law;  immediately  cease  sharing 
all  fee  income  with  affiliates;  develop  a  comprehensive 
loan  policy;  adopt  policies  and  procedures  governing 
letters  of  credit;  implement  a  written  program  govern¬ 
ing  criticized  assets;  obtain  and  maintain  current  and 
satisfactory  credit  information;  refrain  from  granting, 
purchasing,  assuming  or  acquiring  any  loan  participa¬ 
tion  unless  in  conformance  with  Banking  Circular  181 : 
establish  a  loan  review  system;  establish  a  program 
governing  the  maintenance  of  an  adequate  allowance 
for  possible  loan  losses;  maintain  prescribed  levels  of 
primary  capital  and  develop  a  comprehensive  written 
capital  program;  refrain  from  paying  any  dividends 
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u  unaer  certain  delineated  circumstances,  es¬ 
tablish  more  effective  procedures  for  reviewing  the 
bank  s  liquidity,  cease  accepting,  soliciting  or  commit- 
'  ng  any  brokered  deposits,  develop  a  profit  plan, 
"p  ement  a  strategic  plan,  develop  an  internal  audit 
program,  aevelop  a  consumer  compliance  program; 
a°G  aevelop  a  comprehensive  program  for  complymq 
with  the  Bank  Secrecy  Act. 

68.  Bank  with  assets  of  $100  to  $500  million 

An  examination  disclosed  significant  deterioration  in 
'ne  bank's  condition  The  volume  of  classified  assets 
had  increased  and  many  of  the  classified  loans  were 
to  insiders  The  allowance  for  loan  and  lease  losses 
was  inadequate  and  a  provision  was  made  during  the 
examination  Management  and  board  supervision 
were  considered  extremely  weak;  loan  policies  were 
ineffective  or  unenforced;  one-third  of  the  loans  were 
not  supported  by  current  credit  information;  and  funds 
management  procedures  were  unsatisfactory.  The 
lending  staff  was  considered  inadequate.  A  net  loss 
vvas  reported  for  the  year  Violations  of  law  were  found 
The  bank  was  heavily  dependent  on  borrowed  funds. 

An  Agreement  required  the  bank  to  develop  a  written 
program  to  remove  each  criticized  asset  from  that 
status,  certify  the  reasons  for  any  additional  exten¬ 
sions  of  credit  to  criticized  borrowers;  establish  pro¬ 
cedures  to  ensure  that  an  adequate  allowance  for  loan 
and  lease  losses  is  maintained;  arrange  for  an  inde¬ 
pendent  management  study;  hire  a  senior  lending 
officer,  strengthen  collection  efforts;  develop  a  written 
loan  policy,  a  loan  review  system,  an  investment 
policy,  a  funds  management  policy,  a  profit  plan,  a 
3-year  capital  program,  an  independent  internal  audit, 
a  consumer  compliance  program,  a  conflict  of  interest 
policy,  correct  violations  of  law;  restrict  dividends; 
make  loan  participations  only  in  accordance  with 
Banking  Circular  181 ;  correct  internal  control  deficien¬ 
cies,  and  develop  a  plan  to  reduce  dependence  on 
borrowed  funds. 

69  Bank  with  assets  of  $25  to  $50  million 

A,^  examination  disclosed  an  excessive  amount  of 
criticized  assets,  weak  collection  efforts,  an  inade- 
quate  ending  policy  and  the  need  for  direct  verifica¬ 
tion  of  certain  installment  loans  Current  and  satisfac- 
,r /  :recJlf  information  was  not  available  on  a  substan¬ 
tial  number  of  loans  and  the  bank  had  no  loan  review 
system  to  recognize  problem  credits  Certain  concen- 
fraf.ons  of  credit  existed  and  the  bank's  allowance  for 
can  and  lease  losses  needed  periodic  review  Capital 
//ac  /veak  and  the  bank's  investment  policy  needed 
mvison  as  did  its  funds  management  policy  Man- 
a ge"  erf  was  ineffective  in  solving  the  bank's  prob- 

non  by  the  board  of  directors  was 


lacking  Violations  of  law,  including  violations  of  12 
u  s  e.  §84,  were  noted  The  12  U.S.C.  §84  violations 
involved  losses  to  the  bank  and  raised  the  question  of 
possible  reimbursement  by  the  directors.  Violations  of 
the  Equal  Credit  Opportunity  Act,  15  U.S.C  §1601, 
were  cited  and  a  consumer  compliance  program  was 
lacking.  Internal  control  deficiencies  existed  and  an 
updated  internal  audit  program  was  needed.  Exces¬ 
sive  salaries  and  fees  paid  to  a  former  bank  officer 
were  suspected. 

CVder  to  Cease  and  Desist  required  the  bank  to 
establish  a  program  addressing  the  criticized  assets 
and  restrict  lending  to  borrowers  whose  loans  were 
criticized.  Collection  efforts  were  to  be  strengthened, 
the  lending  policy  revised,  and  direct  verification 
made  on  the  installment  loans.  Current  and  satisfac¬ 
tory  credit  information  was  to  be  obtained  for  all  loans 
and  a  loan  review  system  devised  and  adopted  The 
allowance  for  possible  loan  losses  was  to  be  reviewed 
periodically  and  maintained  at  an  adequate  level 
Capital  was  to  be  increased  and  maintained  at  a 
predetermined  level.  An  investment  policy  was  to  be 
adopted,  and  the  funds  management  policy  revised 
and  updated  A  study  of  management  and  board 
supervision  was  to  be  undertaken.  Violations  of  law, 
including  12  U  S  C  §84,  were  to  be  corrected  and  an 
outside  CPA  was  to  review  the  circumstances  of  the 
12  U  S  C  §84  violations  to  provide  information  as  to 
whether  reimbursement  was  appropriate.  Violations  of 
the  Equal  Credit  Opportunity  Act  were  to  be  corrected 
and  a  consumer  compliance  program  established  to 
prevent  future  violations.  Internal  control  deficiencies 
were  to  be  addressed  and  an  internal  audit  program 
devised.  The  salary  and  fees  of  the  former  officer  were 
to  be  reviewed  by  the  bank’s  auditor  and  the  board 
was  to  determine  if  they  were  excessive  and  reim¬ 
bursement  appropriate. 

70.  Bank  with  assets  of  $25  to  $50  million 

An  examination  disclosed  that  the  bank  had  severe 
management  problems  with  a  rapid  turnover  of  chief 
executive  officers  and  other  officers  and  weak  super¬ 
vision  by  the  board  of  directors.  Several  violations  of 
law  were  noted  including  violations  of  12  U.S.C.  §84 
The  bank  needed  capital  and  its  liquidity  was  inade¬ 
quate  Criticized  assets  were  excessive.  The  bank's 
written  loan  administration  program  was  nonexistent 
and  collection  efforts  needed  strengthening  Concen¬ 
trations  of  credit  existed  in  the  loan  portfolio  but  there 
were  no  written  guidelines  covering  them  No  loan 
review  system  had  been  established  and  the  allow¬ 
ance  for  possible  loan  losses  had  not  been  reviewed 
periodically  The  funds  management  program  needed 
revision  and  the  bank  had  no  written  business  plans 
for  improving  and  maintaining  earnings,  capital  ex- 
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penditures  and  market  development.  A  budget  was 
needed.  Inaccurate  reports  of  condition  had  been 
filed  and  a  consumer  compliance  program  was 
needed.  Internal  control  deficiencies  existed  and  de¬ 
ficiencies  reported  in  the  internal  audit  reports  were 
not  being  corrected  in  a  timely  manner.  Salary  ex¬ 
penses  and  other  fees  were  paid  without  proper 
documentation. 

An  Order  to  Cease  and  Desist  required  the  bank  to 
hire  a  new  chief  executive  officer  and  senior  lending 
officer  and  to  hire  an  outside  consultant  to  study 
management  and  board  supervision.  All  violations  of 
law  were  to  be  corrected  and  a  special  counsel 
retained  to  conduct  a  review  of  the  violations  of  12 
U.S.C.  §84  to  determine  the  facts  with  regard  to 
possible  directors’  liability.  Capital  was  to  be  in¬ 
creased  to  a  predetermined  level  and  plans  and 
alternatives  established  to  maintain  liquidity.  A  loan 
review  system  was  to  be  established.  Concentrations 
of  credit  were  to  be  addressed.  The  allowance  for 
possible  loan  losses  was  to  be  reviewed  periodically 
and  maintained  at  an  adequate  level.  A  revised  funds 
management  program  was  required  as  was  a  written 
business  plan  and  budget.  A  program  was  to  be 
established  addressing  the  excessive  criticized  as¬ 
sets  and  reports  of  condition  were  to  be  corrected  and 
refiled.  A  consumer  compliance  program  was  to  be 
devised  and  internal  control  deficiencies  corrected. 
Deficiencies  identified  in  the  internal  audit  reports 
were  to  be  corrected  and  salaries,  fees,  and  other 
similar  payments  were  to  be  documented  and  other¬ 
wise  consistent  with  Banking  Circular  115. 

71.  Bank  with  assets  of  $100  to  $500  million 

An  examination  disclosed  significant  deterioration  in 
the  bank's  condition.  The  volume  of  classified  assets 
had  increased;  one-quarter  of  the  classified  loans 
were  to  insiders.  The  allowance  for  loan  and  lease 
losses  was  inadequate  and  a  provision  was  made 
during  the  examination.  Management  and  board  su¬ 
pervision  were  considered  weak;  loan  policies  were 
inadequate;  one-quarter  of  the  loans  were  not  sup¬ 
ported  by  current  credit  information;  and  funds  man¬ 
agement  procedures  were  unsatisfactory.  There  was 
no  loan  review  or  internal  audit.  The  staff  was  consid¬ 
ered  inadequate.  Frequent  violations  of  consumer  law 
were  found.  Earnings  had  declined,  liquidity  was 
strained,  and  capital  was  marginally  adequate. 

An  Order  to  Cease  and  Desist  required  the  board  to 
develop  a  written  program  to  remove  each  criticized 
asset  from  that  status;  certify  the  reasons  for  any 
additional  extensions  of  credit  to  criticized  borrowers; 
eliminate  the  basis  of  criticism  on  insider  loans;  estab¬ 
lish  procedures  to  ensure  that  an  adequate  allowance 


for  loan  and  lease  losses  is  maintained,  develop  and 
implement  a  written  consumer  compliance  program, 
have  an  independent  management  study  made,  ob¬ 
tain  credit  information  and  collateral  documentation, 
review  and  revise  the  loan  policy;  establish  a  loan 
review  system,  a  funds  management  policy,  a  busi¬ 
ness  plan,  a  3-year  capital  program,  a  policy  on  other 
real  estate  owned,  an  independent  internal  audit,  a 
consumer  compliance  program,  a  conflict  of  interest 
policy;  bring  nonconforming  transactions  into  compli¬ 
ance;  reimburse  the  bank  for  losses  on  preferential 
loans  and  violations  of  lending  limits;  correct  violations 
of  law;  restrict  dividends;  correct  internal  control  defi¬ 
ciencies;  and  maintain  capital  at  a  predetermined  ratio 
to  assets. 

72.  Bank  with  assets  of  less  than  $25  million 

An  examination  disclosed  significant  deterioration  in 
the  bank’s  condition.  The  volume  of  classified  assets 
increased  to  an  unacceptable  level,  approximately 
half  of  the  loans  lacked  documentation,  and  delin¬ 
quencies  were  high  Compliance  with  the  bank’s  loan 
policy  was  poor  and  the  internal  loan  review  was  not 
adequate.  The  allowance  for  loan  and  lease  losses 
was  inadequate  and  a  provision  was  made  during  the 
examination.  This  bank  had  never  operated  profitably. 
Numerous  violations  of  law  were  disclosed  during  the 
examination,  including  several  with  director  liability  for 
losses  to  the  bank. 

An  Order  to  Cease  and  Desist  required  the  board  to 
develop  a  written  program  to  remove  each  criticized 
asset  from  that  status;  certify  the  reasons  for  any 
additional  extensions  of  credit  to  criticized  borrowers; 
establish  procedures  to  ensure  that  an  adequate 
allowance  for  loan  and  lease  losses  is  maintained; 
adopt  and  implement  policies  governing  the  supervi¬ 
sion  and  control  of  nonaccrual  loans;  reimburse  loss  to 
the  bank  on  violations  of  12  U.S.C.  §84;  strengthen 
collection  efforts;  establish  a  loan  review  system; 
maintain  capital  at  or  above  a  predetermined  level  and 
develop  a  capital  program;  correct  internal  control 
deficiencies;  develop  internal  and  external  audits; 
develop  a  funds  management  program,  a  conflict  of 
interest  policy,  a  consumer  compliance  program,  and 
business  plan  and  budget;  and  perform  a  study  of 
management  and  board  supervision. 

73.  Bank  with  assets  of  $50  to  $100  million 

An  examination  revealed  ineffective  superv"  on  of  the 
bank  by  the  board  and  senior  management  *  Written 
policies  were  either  inadequate  or  nonexistent,  credit 
file  documentation  was  poor,  internal  controls  were 
poor  and  the  audit  function  was  not  comprehensive 
The  volume  of  problem  loans  was  excessive  The 
allowance  for  loan  and  lease  losses  was  inadequate 
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c?  deterioration  in  the  loan  portfolio  was  depres- 
S:P9  earnings  Capital  planning  was  needed  to  ensure 
'uture  adequacy  Numerous  violations  of  law  were 
c  te0  Numerous  criticisms  of  the  trust  department 
were  listed  and  lack  of  a  consumer  compliance  pro¬ 
gram  cited 

A  Memorandum  of  Understanding  required  a  study  of 
board  and  management  supervision,  specific  mea¬ 
sures  to  improve  lending  procedures  and  supervision 
to  upgrade  loan  quality,  and  the  correction  of  all  law 
violations.  In  addition,  the  bank  was  to  develop  ade¬ 
quate  written  policies,  a  comprehensive  budget,  a 
capital  plan,  and  an  internal  audit  program.  Criticisms 
cf  the  trust  department  were  to  be  addressed,  and  a 
consumer  compliance  program  devised 

74.  Bank  with  assets  of  $25  to  $50  million 

An  examination  revealed  that  the  bank  had  excessive 
criticized  assets.  Lack  of  a  loan  review  system  pre¬ 
vented  early  recognition  of  the  problem  The  allow¬ 
ance  for  loan  and  lease  losses  was  inadequate  and 
earnings  were  depleted  when  it  was  brought  to  an 
adequate  level.  Capital  was  strained  A  funds  man¬ 
agement  policy  was  needed.  Capital  was  marginal 
and  a  consumer  compliance  program  was  lacking. 
Violations  of  law  existed  and  an  internal  audit  program 
was  lacking. 

An  Agreement  required  the  bank  to  improve  board 
and  management  supervision;  to  reduce  criticized 
assets  and  take  other  measures  to  strengthen  the 
lending  function;  to  implement  a  loan  review  function; 
and  to  maintain  an  adequate  allowance  for  loan  and 
ease  losses  Additionally,  the  bank  was  to  develop  a 
funds  management  policy,  a  capital  plan,  a  profit 
ennancement  plan,  a  consumer  compliance  program 
and  an  internal  audit  program  The  board  was  also  to 
ensure  that  all  violations  of  law  and  internal  control 
deficiencies  were  corrected  and  engage  an  account¬ 
ing  firm  to  perform  an  audit  of  the  bank. 

75  Bank  with  assets  of  $50  to  $100  million 

gniTcant  asset  deterioration  was  the  major  problem 
confronting  the  institution  Classified  assets  had  in¬ 
creased  due  primarily  to  poor  lending  supervision 
Overreliance  on  real  estate,  other  illiquid  collateral, 
and  funding  carryover  losses  contributed  to  the  lend¬ 
ing  problems  Earnings  were  adversely  affected  by 
oar  osses  and  additional  provisions  were  required  as 
a  result  of  the  examination 


Agreement  n as  executed  which  required  the  bank 
-Orrecf  violations  of  law  and  implement  procedures 
future  violations,  develop  a  conflict  of 


i  compliance  committee  to  review 


insider  transactions;  provide  no  additional  credit  to 
certain  insiders;  employ  an  accounting  firm  to  review 
insider  transactions,  seek  reimbursement  from  certain 
insiders  for  costs  associated  with  the  accounting  firm, 
develop  a  loan  review  system;  review  and  maintain  an 
adequate  allowance  for  possible  loan  losses;  develop 
a  3-year  capital  program;  notify  the  District  Adminis¬ 
trator  prior  to  the  payment  of  dividends;  and  revise  the 
investment  and  funds  management  policies. 

76.  Bank  with  assets  of  $25  to  $50  million 

An  examination  showed  a  significant  increase  in  the 
volume  of  classified  assets  and  high  loan  losses.  The 
deterioration  was  due  in  large  part  to  management's 
failure  to  strengthen  overall  supervision  and  adminis¬ 
tration  of  the  lending  function  and  to  adhere  to  the 
banks  written  loan  policy.  Poor  loan  documentation 
and  liberal  lending  philosophies  of  prior  management 
contributed  to  the  deterioration.  Heavy  loan  loss  pro¬ 
visions  in  1984  significantly  reduced  earnings  perfor¬ 
mance 

An  Agreement  required  the  bank  to  develop  a  pro¬ 
gram  to  eliminate  criticized  assets;  obtain  complete 
collateral  documentation  and  adequate  credit  infor¬ 
mation;  develop  an  internal  loan  review  system;  ad¬ 
here  to  revised  bank  policies;  review  and  maintain  an 
adequate  allowance  for  loan  and  lease  losses;  de¬ 
velop  a  financial  plan;  and  revise  the  bank's  written 
liquidity,  asset  and  liability  management  policy. 

77.  Bank  with  assets  of  $25  to  $50  million 

An  examination  revealed  inadequate  policies  and 
poor  overall  supervision  resulting  in  deterioration  in 
the  bank's  condition.  Classified  assets  were  exces¬ 
sive,  capital  adequacy  was  declining,  earnings  were 
poor  and  staffing  levels  inadequate  Poor  earnings 
performance  was  a  result  of  both  high  loan  loss 
provisions  and  declining  net  interest  margins.  Viola¬ 
tions  of  law  were  cited,  the  allowance  for  loan  and 
lease  losses  needed  periodic  updating,  and  there  was 
no  internal  loan  review  system. 

An  Agreement  required  the  bank  to  analyze  manage¬ 
ment  needs;  develop  criticized  asset  programs,  es¬ 
tablish  an  internal  loan  review  system;  maintain  an 
adequate  allowance  for  loan  and  lease  losses;  de¬ 
velop  a  profit  plan;  develop  a  3-year  capital  plan;  and 
correct  violations  of  law 

78.  Bank  with  assets  of  less  than  $25  million 

An  examination  revealed  deterioration  in  the  overall 
condition  of  the  bank,  especially  in  the  loan  portfolio 
The  deterioration  was  reflected  primarily  in  the  large 
volume  of  classified  assets  and  credit  exceptions  The 
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decline  in  loan  quality  was  primarily  due  to  ineffective 
supervision  and  the  failure  to  obtain  current  financial 
information.  The  bank  had  acquired  a  significant  vol¬ 
ume  of  assets  from  an  operating  subsidy  which  were 
funded  with  brokered  funds.  The  bank  had  failed  to 
adequately  identify  loan  problems  and  maintain  an 
adequate  allowance  for  loan  and  lease  losses.  Viola¬ 
tions  of  law  were  cited.  Adequacy  of  management  and 
board  supervision  was  questionable. 

An  Agreement  required  the  bank  to  correct  all  viola¬ 
tions  of  law  and  regulation  and  adopt  procedures  to 
prevent  their  recurrence;  eliminate  the  grounds  of 
criticism  of  each  asset  in  excess  of  $25,000  and  cease 
making  loans  to  borrowers  holding  criticized  loans; 
obtain  and  maintain  current  and  satisfactory  credit 
information  and  collateral  documentation  and  cease 
taking  loans  without  such  documentation;  revise  its 
written  lending  policy;  adopt  a  written  overdraft  policy; 
review  the  sufficiency  and  competency  of  the  present 
managerial  staff;  implement  a  monthly  loan  review 
program;  conduct  quarterly  reviews  of  the  adequacy 
of  the  bank’s  allowance  for  possible  loan  losses; 
prepare  an  analysis  of  ongoing  capital  needs  and 
submit  a  written  capital  plan;  formulate  written  policies 
and  procedures  applicable  to  brokered  funds;  restrict 
payment  of  dividends;  and  revise  the  bank's  written 
funds  management  policy. 

79.  Bank  with  assets  of  less  than  $25  million 

An  examination  revealed  a  significant  increase  in  the 
volume  of  classified  assets.  There  was  lack  of  ade¬ 
quate  supervision  of  the  lending  area,  liberal  lending 
policies,  and  poor  loan  documentation.  Heavy  loan 
loss  provisions  resulted  in  operating  losses.  The  lend¬ 
ing  policy  was  inadequate  as  was  the  loan  review 
system.  Collection  efforts  were  weak  and  the  allow¬ 
ance  for  loan  and  lease  losses  needed  to  be  reviewed 
periodically  and  maintained  at  an  adequate  level. 
Liquidity  was  marginal  and  the  funds  management 
policy  needed  revision.  A  capital  plan  was  needed. 
Violations  of  law  were  cited  and  a  consumer  compli¬ 
ance  program  was  needed. 

An  Agreement  required  the  bank  to  evaluate  manage¬ 
ment;  develop  a  program  to  eliminate  criticized  as¬ 
sets;  revise  the  lending  policy;  develop  an  internal 
loan  review  system;  develop  a  program  to  strengthen 
collection  efforts;  review  and  maintain  an  adequate 
allowance  for  loan  and  lease  losses;  review  the  bank's 
liquidity,  asset,  and  liability  management  policy;  de¬ 
velop  a  profit  plan  and  3-year  capital  program;  correct 
violations  of  law,  develop  procedures  to  prevent  future 
violations  and  develop  a  consumer  compliance  pro¬ 
gram. 


80.  Bank  with  assets  of  $50  to  $100  million 

An  examination  revealed  deterioration  in  the  bank's 
condition.  Excessive  classified  assets,  lack  of  a  loan 
review  system  and  a  nonaccrual  policy  were  attribut¬ 
able  to  weaknesses  in  loan  supervision  Loan  prob¬ 
lems  have  adversely  impacted  earnings  and  capital 
The  allowance  for  loan  and  lease  losses  was  inade¬ 
quate  and  an  earnings  or  profit  plan  was  needed 
Current  and  satisfactory  credit  information  was 
needed  on  many  loans. 

An  Agreement  required  the  bank  to  eliminate  the 
grounds  for  criticism  of  assets  criticized  in  the  most 
recent  examination;  establish  a  loan  review  system; 
adopt  and  implement  policies  governing  the  supervi¬ 
sion  and  control  of  nonaccural  loans;  obtain  and 
analyze  current  credit  information  before  extending 
credit;  conduct  quarterly  reviews  of  the  allowance  for 
loan  and  lease  losses;  and  develop  a  profit  plan  to 
improve  and  sustain  the  bank’s  earnings. 

81.  Bank  with  assets  of  less  than  $25  million 

Significant  asset  deterioration  caused  by  poor  loan 
administration  and  weak  supervision  was  the  major 
problem  confronting  this  bank.  Increased  loan  losses, 
coupled  with  large  dividends  payments  to  service 
holding  company  debt,  eroded  capital.  Earnings  have 
been  negatively  impacted  by  large  loan  loss  provi¬ 
sions  and  a  declining  net  interest  margin.  Further 
compounding  these  problems  were  the  loss  of  two 
directors,  reducing  the  effectiveness  of  the  manage¬ 
ment  team. 

An  Agreement  required  the  bank  to  analyze  manage¬ 
ment  needs  and  employ  a  senior  lending  officer; 
develop  a  program  to  eliminate  criticized  assets; 
obtain  current  and  satisfactory  credit  information;  de¬ 
velop  a  nonaccrual  loan  policy;  establish  a  loan  review 
system;  review  and  maintain  an  adequate  allowance 
for  loan  and  lease  losses;  revise  the  funds  manage¬ 
ment  policy;  develop  a  profit  plan;  develop  a  3-year 
capital  program;  and  restrict  dividend  payments. 

82.  Bank  with  assets  of  $25  to  $50  million 

An  examination  disclosed  significant  deterioration  in 
the  bank’s  condition  The  volume  of  classified  assets 
had  increased  to  an  excessive  level  due  to  the  inef¬ 
fective  loan  supervision.  The  allowance  for  loan  and 
lease  losses  was  inadequate.  Management  was  con¬ 
sidered  weak;  loan  policies  and  procedures  were 
ineffective  or  unenforced  The  level  of  capital  was 
considered  inadequate  and  earnings  were  poor  Vio¬ 
lations  of  law  were  found 
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-Jer  !Q  Cease  and  Desist  required  the  bank  to 
romplete  a  written  study  of  its  management  and 
sfa*  rig  needs  The  Order  further  required  the  bank  to 
develop  written  programs  to  improve  the  quality  of 
eac^  criticzed  asset,  as  well  as  obtain  current  and 
satisfactory  credit  information  on  loans  lacking  such 
he  bank  was  also  required  to  revise  or  develop  its 
loan  review  system  All  violations  of  law  were  to  be 
corrected  and  specific  procedures  developed  to  pre¬ 
vent  future  deficiencies  The  bank  was  further  required 
.0  develop  a  capital  plan  and  seek  approval  before 
declaring  a  dividend 


83.  Bank  with  assets  of  $50  to  $100  million 

An  examination  disclosed  significant  deterioration  in 
me  bank  s  condition  The  volume  of  classified  assets 
had  increased  to  an  excessive  level  due  to  the  inef¬ 
fective  loan  supervision.  The  allowance  for  loan  and 
lease  losses  was  inadequate.  Management  was  con¬ 
sidered  weak;  loan  policies  and  procedures  were 
ineffective  or  unenforced;  loans  were  not  supported  by 
current  credit  information;  and  funds  management 
procedures  were  unsatisfactory.  The  level  of  capital 
was  considered  inadequate  and  earnings  were  poor. 

An  Agreement  required  the  bank  to  complete  a  written 
study  of  its  management  and  staffing  needs.  The 
Agreement  further  required  the  bank  to  develop  writ¬ 
ten  programs  to  improve  the  quality  of  each  criticized 
asset,  as  well  as  obtain  current  and  satisfactory  credit 
information  on  loans  lacking  such.  The  bank  was  also 
required  to  revise  or  develop  its  loan  review  system 
and  nonaccrual  loan  policy.  The  bank  was  further 
required  to  seek  approval  before  declaring  a  dividend 
and  develop  a  capital  plan  under  which  capital  was 
maintained  at  or  above  a  predetermined  level.  A  funds 
management  policy  was  called  for. 

84.  Bank  with  assets  of  less  than  $25  million 

An  examination  disclosed  significant  deterioration  in 
^e  bank  s  condition  The  volume  of  classified  assets 
had  increased  to  an  excessive  level  due  to  the  inef¬ 
fective  loan  supervision  The  allowance  for  loan  and 
lease  losses  was  inadequate  Management  and  board 
supervision  were  considered  weak;  loan  policies  and 
procedures  were  ineffective  or  unenforced;  loans  were 
not  supported  by  current  credit  information;  and  funds 
management  procedures  were  unsatisfactory.  The 
:evei  of  capital  was  considered  inadequate  and  earn¬ 
ings  were  poor  Violations  of  law  were  found  including 
failure  to  file  a  correct  call  report 
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!2  Cease  and  Desist  required  the  bank  to 
independent  management  consultant  per- 
fudy  of  its  management  and  staffing 

e  > ' ' j r  further  required  the  bank  to  develop 


written  programs  to  improve  the  quality  of  each  criti¬ 
cized  asset,  as  well  as  obtain  current  and  satisfactory 
credit  information  and  collateral  documentation  on 
loans  lacking  such  The  bank  was  also  required  to 
revise  or  develop  its  lending  and  loan  review  system 
and  a  conflict  of  interest  policy.  All  violations  of  law 
and  internal  control  deficiencies  were  to  be  corrected 
and  specific  procedures  developed  to  prevent  future 
deficiencies.  The  bank  was  further  required  to  seek 
approval  before  declaring  a  dividend  A  capital  plan 
was  required.  The  allowance  for  loan  and  lease  losses 
was  to  be  reviewed  periodically  and  maintained  at  an 
adequate  level. 

85.  Bank  with  assets  of  $50  to  $100  million 

An  examination  disclosed  significant  deterioration  in 
tho  bank  s  condition  The  volume  of  classified  assets 
had  increased  to  an  excessive  level  due  to  the  inef¬ 
fective  loan  supervision.  The  allowance  for  loan  and 
lease  losses  was  inadequate.  Loan  policies  and  pro¬ 
cedures  were  ineffective  or  unenforced  and  loans 
were  not  supported  by  current  credit  information.  The 
level  of  capital  was  considered  inadequate  and  earn¬ 
ings  were  poor  Violations  of  law  were  found.  The  bank 
was  also  not  in  compliance  with  a  portion  of  a  prior 
Agreement  it  had  entered  into  with  the  OCC. 

An  Order  to  Cease  and  Desist  replaced  the  Agree¬ 
ment  and,  in  addition  to  requiring  the  bank  to  carry  out 
the  terms  formerly  in  the  Agreement,  the  Order  re¬ 
quired  the  bank  to  develop  written  programs  to  im¬ 
prove  the  quality  of  each  criticized  asset,  as  well  as 
obtain  current  and  satisfactory  credit  information  on 
loans  lacking  such.  All  violations  of  law  were  to  be 
corrected  and  specific  procedures  developed  to  pre¬ 
vent  future  deficiencies.  The  bank  was  further  required 
to  obtain  approval  from  the  OCC  before  declaring  a 
dividend. 

86.  Bank  with  assets  of  $100  to  $500  million 

An  examination  disclosed  that  the  volume  of  classified 
assets  had  increased  to  an  excessive  level  due  to 
ineffective  loan  supervision.  The  allowance  for  loan 
and  lease  losses  was  inadequate  Management  was 
considered  weak;  loan  policies  and  procedures  were 
ineffective  or  unenforced;  loans  were  not  supported  by 
current  credit  information;  and  earnings  were  poor 
Violations  of  law  were  found. 

An  Agreement  required  the  board  to  develop  a  written 
program  to  remove  each  criticized  asset  from  that 
status,  certify  the  reasons  for  any  additional  exten¬ 
sions  of  credit  to  criticized  borrowers,  establish  pro¬ 
cedures  to  ensure  that  an  adequate  allowance  for  loan 
and  lease  losses  is  maintained,  perform  a  manage¬ 
ment  study  strengthen  collection  efforts,  develop  a 


written  loan  policy  and  a  business  plan;  and  develop  a 
plan  to  reduce  dependence  on  borrowed  funds. 

87.  Bank  with  assets  of  less  than  $25  million 

An  examination  disclosed  significant  asset  deteriora¬ 
tion  and  poor  earnings.  Classified  assets  had  in¬ 
creased  primarily  because  of  poor  lending  supervi¬ 
sion.  Credit  files  were  poor  and  in  many  cases  did  not 
contain  adequate  financial  information.  The  bank’s 
problem  loan  identification  system  needed  improve¬ 
ment.  Earnings  were  adversely  affected  by  loan  losses 
and  additional  provisions  were  required  as  a  result  of 
the  examination.  Funds  management  policies  were 
informal.  Violations  of  law  were  listed.  Internal  control 
deficiencies  were  reflected  in  the  consumer  and  EDP 
areas.  The  allowance  for  loan  and  lease  losses 
needed  periodic  review  and  to  be  maintained  at  an 
adequate  level. 

An  Agreement  required  the  bank  to  develop  a  pro¬ 
gram  to  eliminate  criticized  assets;  establish  loan 
review  procedures;  review  and  maintain  an  adequate 
allowance  for  loan  and  lease  losses;  review  and  revise 
its  collection  efforts  and  to  effect  a  reduction  in  the 
level  of  delinquent  loans;  establish  adequate  credit 
files;  restrict  lending  without  adequate  financial  infor¬ 
mation;  develop  written  funds  management  policies; 
correct  violations  of  law;  establish  procedures  to  pre¬ 
vent  future  violations  of  law;  and  correct  the  internal 
control  deficiencies  in  the  consumer  and  EDP  areas. 

88.  Bank  with  assets  of  $25  to  $50  million 

An  examination  revealed  that  significant  asset  deteri¬ 
oration  and  poor  earnings  were  the  major  problems 
confronting  the  institution.  Classified  assets  had  in¬ 
creased  due  primarily  to  poor  lending  supervision. 
Many  credits  were  granted  with  either  unrealistic  or 
liberal  repayment  programs.  In  addition,  the  bank's 
problem  loan  identification  system  was  ineffective. 
Collateral  lending  was  practiced  and  financial  state¬ 
ment  exceptions  were  excessive.  There  also  was  no 
supervision  in  the  lending  area.  The  level  of  capital 
was  marginal.  The  level  of  audit  and  internal  controls 
was  inadequate.  The  funds  management  policy  was 
not  adequate.  Violations  of  law  were  listed.  Earnings 
were  adversely  affected  by  loan  losses  and  additional 
provisions  were  required  as  a  result  of  the  examina¬ 
tion. 

An  Agreement  required  the  bank  to  develop  a  pro¬ 
gram  to  eliminate  criticized  assets;  review  and  modify 
the  bank's  loan  review  procedures;  review  and  main¬ 
tain  an  adequate  allowance  for  loan  and  lease  losses; 
review  and  revise  lending  policies;  establish  a  written 
program  to  provide  for  improved  collection  efforts  and 
to  effect  a  reduction  in  the  level  of  delinquent  loans; 


maintain  adequate  credit  information,  restrict  lending 
without  adequate  credit  information;  conduct  a  man¬ 
agement  study;  appoint  a  senior  lending  officer;  main¬ 
tain  capital  at  or  above  a  minimum  required  level, 
establish  an  adequate  audit  program;  revise  funds 
management  policy;  correct  violations  of  law;  and 
correct  internal  control  deficiencies 

89.  Bank  with  assets  of  $25  to  $50  million 

An  examination  disclosed  significant  asset  deteriora¬ 
tion  and  poor  earnings.  Classified  assets  had  in¬ 
creased  excessively.  Both  adequate  financial  informa¬ 
tion  and  collateral  documentation  were  lacking.  The 
bank’s  problem  loan  identification  system  needed 
improvement.  Earnings  were  adversely  affected  by 
loan  losses  and  additional  provisions  were  also  im¬ 
pacted  by  excessive  management  fees  The  board 
was  not  receiving  adequate  information  to  fulfill  its 
responsibilities.  There  was  no  formal  funds  manage¬ 
ment  policy.  Capital  was  inadequate.  Violations  of  law 
were  listed. 

An  Agreement  required  the  bank  to  develop  a  pro¬ 
gram  to  address  criticized  assets;  review  and  modify 
the  bank's  loan  review  procedures;  review  and  main¬ 
tain  an  adequate  allowance  for  possible  loan  losses; 
review  and  revise  its  lending  policies;  obtain  and 
maintain  satisfactory  financial  information  and  collat¬ 
eral  documentation;  restrict  lending  activities  without 
satisfactory  financial  information  and  collateral  docu¬ 
mentation;  provide  for  review  of  management  fees  by 
an  outside  consultant;  improve  reporting  to  the  board 
to  aid  in  their  fulfillment  of  responsibilities;  establish  a 
written  funds  management  policy;  maintain  capital  at 
or  above  a  specified  level;  notify  the  OCC  if  dividends 
are  to  be  paid;  correct  violations  of  law  and  establish 
procedures  to  prevent  future  violations. 

90.  Bank  with  assets  of  less  than  $25  million 

An  examination  revealed  that  classified  assets  had 
increased  primarily  because  of  poor  lending  supervi¬ 
sion.  Many  credits  were  granted  with  either  unrealistic 
or  liberal  repayment  programs  The  bank's  problem 
loan  identification  system  needed  improvement.  Pre¬ 
vious  corrective  action  sought  from  management  did 
not  materialize  and  there  was  no  evidence  that  cor¬ 
rective  action  would  be  taken  Earnings  were  also 
affected  by  loan  losses  and  additional  provisions  were 
required  as  a  result  of  the  examination  The  bank  was 
operating  without  a  budget  or  profit  plan  Violations  of 
law  were  reflected  The  investment  and  funds  man¬ 
agement  policies  were  inadequate  The  audit  program 
and  internal  controls  were  not  adequate  The  allow¬ 
ance  for  loan  and  lease  losses  was  inadequate  Col¬ 
lections  were  weak 
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An  Agreement  required  the  bank  to  develop  a  pro¬ 
gram  to  eliminate  criticized  assets;  establish  loan 
'eview  procedures,  review  and  maintain  an  adequate 
a  owarice  for  possible  loan  losses,  review  and  revise 
s  enamg  policies,  establish  a  written  program  to 
provide  for  improved  collection  efforts  and  to  effect  a 
eduction  in  the  level  of  delinquent  loans,  formulate  a 
written  program  to  improve  and  sustain  earnings; 
correct  the  violations  of  law  and  establish  procedures 
to  prevent  a  recurrence,  review  and  revise  the  invest¬ 
ment  and  funds  management  policies;  and  correct  the 
deficiencies  in  audit  and  internal  controls. 

91 .  Bank  with  assets  of  $25  to  $50  million 

Lax  lending  practices,  nonadherence  to  the  loan  pol¬ 
icy,  and  poor  supervision  by  the  board  led  to  exces¬ 
sive  criticized  assets,  an  inadequate  allowance  for 
loan  and  lease  losses  and  poor  earnings.  Credit 
information  was  lacking  in  many  instances  as  was 
collateral  documentation. 

An  Order  to  Cease  and  Desist  required  an  indepen¬ 
dent  study  of  management  and  board  supervision  and 
administration;  a  program  to  improve  and  monitor 
criticized  assets,  correction  and  prevention  of  credit 
and  collateral  exceptions  and  violations  of  law,  adher¬ 
ence  to  the  loan  policy;  and  establishment  of  loan  and 
allowance  for  loan  and  lease  losses  review  systems. 

92.  Bank  with  assets  of  $25  to  $50  million 

An  examination  disclosed  that  poor  lending  practices 
of  the  former  chief  executive,  and  inadequate  super¬ 
vision  by  the  board  led  to  excessive  criticized  assets, 
an  inadequate  allowance  for  loan  and  lease  losses, 
negative  earnings,  and  marginal  capital  support.  Vio- 
'ations  of  law  were  cited  Credit  information  and  col¬ 
lateral  deficiencies  also  were  found 

An  Agreement  required  a  criticized  asset  program; 
correction  and  prevention  of  credit  and  collateral 
exceptions  and  violations  of  law.  compliance  with  the 
oan  policy;  review  of  the  allowance  for  loan  and  lease 
losses,  and  a  capital  and  profit  plan. 

93  Bank  with  assets  of  $25  to  $50  million 

An  examination  revealed  significant  deterioration  in 
re  overall  condition  of  the  bank  The  exam  disclosed 
extremely  high  levels  of  criticized  assets  and  grossly 
nadequafe  capital  These  problems  resulted  from 
'  adequate  management  and  poor  lending  practices 
as  well  as  a  ineffective  supervision  by  the  board  of 

ernporary  Order  to  Cease  and  Desist  was  issued 


scribed  amount  of  equity  capital,  immediately  provide 
the  necessary  provision  to  the  bank  s  allowance  for 
loan  and  lease  losses,  immediately  provide  for  interim 
management;  and  refrain  from  accepting,  soliciting  or 
committing  to  accept  any  brokered  deposits. 

94  Bank  with  assets  of  less  than  $25  million 

The  bank  had  been  operating  under  a  comprehensive 
formal  Agreement  covering  general  operations.  How¬ 
ever,  a  subsequent  examination  revealed  continuing 
deterioration  in  the  overall  condition  of  the  bank.  In 
particular,  the  examination  disclosed  high  levels  of 
criticized  assets,  inadequate  allowance  for  loan  and 
lease  losses,  noncompliance  with  the  formal  Agree¬ 
ment  and  violations  of  law.  These  problems  were 
primarily  attributable  to  inadequate  management  and 
ineffective  board  supervision  along  with  poor  lending 
practices. 

An  Order  to  Cease  and  Desist  was  issued  which 
required  the  bank  to  establish  a  compliance  commit¬ 
tee;  employ  a  chief  administrative  officer;  employ  a 
senior  lending  officer;  employ  an  outside  management 
consultant,  implement  a  written  program  covering 
criticized  assets;  establish  an  internal  loan  review 
system;  obtain  and  maintain  current  and  satisfactory 
credit  information,  implement  a  written  program  to 
improve  collection  efforts;  establish  a  program  to 
ensure  the  adequacy  of  the  allowance  for  loan  and 
lease  losses,  revise  the  bank  s  loan  policy;  review  the 
bank  s  liquidity;  revise  the  bank's  investment  policy; 
develop  a  policy  to  insure  compliance  with  the  provi¬ 
sions  of  12  U.S.C.  §29;  correct  violations  of  law;  refile 
and  republish  amended  reports  of  condition  and  in¬ 
come;  develop  a  comprehensive  capital  program, 
develop  a  profit  plan;  refrain  from  accepting,  soliciting 
or  committing  to  accept  any  brokered  deposits,  and 
implement  a  program  to  eliminate  the  bank's  use  of 
brokered  deposits. 

95.  Bank  with  assets  of  less  than  $25  million 

An  examination  revealed  poor  management  and 
board  supervision,  significant  deterioration  in  asset 
quality,  poor  lending  practices,  and  an  inadequate 
allowance  for  possible  loan  losses.  Internal  loan  re¬ 
view  was  unsatisfactory  and  credit  exceptions  were  at 
an  unacceptable  level.  Loan  participations  were  of 
concern  Earnings  were  poor,  as  was  the  bank's 
liquidity,  asset  and  liability  management  Violations  of 
law  were  cited 

An  Order  to  Cease  and  Desist  required  the  employ¬ 
ment  of  a  senior  lending  officer  The  board  was 
required  to  assess  whether  it  was  receiving  sufficient 
information  as  well  as  the  adequacy  of  existing  man¬ 
agement  information  and  reporting  systems  A  pro- 


gram  to  improve  the  quality  of  excessive  criticized 
assets  was  to  be  developed.  The  lending  policy  was  to 
be  revised  and  a  loan  review  system  was  to  be 
developed.  Credit  exceptions  were  to  be  corrected. 
The  purchase  or  assumption  of  certain  loans  or  loan 
participations  were  restricted.  An  adequate  allowance 
for  possible  loan  losses  was  to  be  maintained,  and  a 
profit  plan  was  to  be  developed.  The  bank  was  re¬ 
quired  to  revise  its  liquidity,  asset  and  liability  man¬ 
agement  policy.  Violations  of  law  were  to  be  cor¬ 
rected.  The  acceptance  of  brokered  deposits  was 
prohibited.  The  bank  was  required  to  submit  monthly 
progress  reports. 

96.  Bank  with  assets  of  $25  to  $50  million 

An  examination  revealed  serious  asset  quality  prob¬ 
lems.  Weaknesses  in  loan  administration  and  in  board 
supervision  were  cited.  The  president's  authority  was 
weak  because  of  insufficient  delegation  by  the  board. 
The  lending  policy  was  inadequate.  Accountability  of 
staff  members  was  not  clear  and  lending  responsibility 
was  diffused.  Internal  loan  review  was  ineffective  and 
the  allowance  for  loan  and  lease  losses  was  inade¬ 
quate.  Internal  controls  were  lacking.  A  nonaccrual 
policy  was  needed  as  was  an  up-to-date  loan  review 
system.  Several  violations  of  law  were  cited,  including 
lack  of  a  consumer  compliance  program.  Current  and 
satisfactory  credit  information  was  not  available  on  all 
loans  and  collateral  documentation  was  deficient  on 
many. 

An  Agreement  required  a  study  of  current  manage¬ 
ment’s  effectiveness  and  capabilities  as  well  as  the 
adequacy  of  board  supervision.  The  board  agreed  to 
adopt  and  implement  a  written  program  designed  to 
collect,  strengthen  or  otherwise  eliminate  the  grounds 
of  criticism  for  all  assets  criticized.  The  bank  agreed  to 
refrain  from  extending  additional  credit  to  borrowers 
whose  loans  had  been  criticized  unless  failure  to 
extend  such  credit  was  shown  to  be  substantially 
detrimental  to  the  bank.  The  lending  policy  was  to  be 
revised  and  written  policies  governing  the  supervision 
and  control  of  nonaccrual  loans  adopted.  Dividends 
were  restricted.  The  bank  agreed  to  assess  the  ade¬ 
quacy  of  the  allowance  for  loan  and  lease  losses  on  a 
quarterly  basis  and  to  supplement  it  appropriately  in  a 
timely  manner.  A  profit  plan  would  be  developed.  A 
written  funds  management  policy  was  to  be  devised 
The  bank  agreed  to  develop  and  implement  an  inter¬ 
nal  audit  program  appropriate  to  its  needs,  and  to 
correct  the  internal  control  deficiencies  and  the  viola¬ 
tions  of  law  and  regulation.  A  written  consumer  com¬ 
pliance  program  would  be  developed. 

97.  Bank  with  assets  of  less  than  $25  million 

An  examination  disclosed  significant  deterioration  in 
asset  quality  including  a  high  level  of  past  due  loans 


and  excessive  credit  and  collateral  exceptions  Defi¬ 
ciencies  in  the  loan  administration  area  were  contrib¬ 
uting  factors.  The  allowance  for  loan  and  lease  losses 
was  deficient  and  earnings  had  declined  Poor  asset 
quality  was  expected  to  continue  to  depress  earnings 
Funds  management  was  not  well  supervised  with  a 
significant  imbalance  in  rate  sensitivity,  a  dependence 
upon  public  funds,  and  strained  liquidity  Several 
violations  of  law  and  regulation  were  cited. 

An  Agreement  required  the  bank  to  correct  violations 
of  law  and  regulation  and  to  implement  procedures  to 
ensure  that  further  violations  do  not  occur.  The  bank's 
written  lending  policy  was  to  be  reviewed  and  revised. 
A  written  program  was  to  be  adopted  and  imple¬ 
mented  to  collect,  strengthen  or  otherwise  eliminate 
the  grounds  of  criticism  for  all  assets  criticized.  The 
bank  agreed  not  to  lend  additional  funds  to  borrowers 
whose  loans  were  criticized  unless  it  was  determined 
that  failure  to  do  so  was  detrimental  to  the  bank. 
Current  and  satisfactory  credit  information  was  to  be 
obtained  for  all  loans  and  collateral  exceptions  cor¬ 
rected.  A  loan  review  system  was  to  be  established 
and  the  adequacy  of  the  allowance  for  loan  and  lease 
losses  assessed  on  a  quarterly  basis  at  a  minimum, 
and  the  allowance  supplemented  appropriately.  A 
budget  was  to  be  developed.  The  bank  agreed  to 
review  and  revise  its  funds  management  policy. 

98.  Bank  with  assets  of  less  than  $25  million 

An  examination  of  the  bank  revealed  an  excessive 
level  of  criticized  loans  and  heavy  losses  resulting  in  a 
need  for  a  large  additional  loan  loss  provision.  Nonac¬ 
crual  policies  and  procedures  were  inadequate  A 
concentration  of  loans  was  cited  as  a  violation  of  12 
U.S.C.  §84.  The  asset  quality  problems  were  directly 
attributed  to  weak  credit  administration  and  liberal 
lending  practices.  Liquidity  was  judged  to  be  marginal 
as  a  result  of  a  low  level  of  liquid  assets  and  a  lack  of 
formal  borrowing  lines.  Asset  liability  management 
was  considered  unsatisfactory  as  policy  guidelines 
were  inadequate  and  management  reports  relative  to 
both  liquidity  and  rate  sensitivity  positions  were  seri¬ 
ously  deficient.  While  brokered  deposits  had  been 
reduced,  the  reliance  on  large  rate-sensitive  deposits 
was  significant.  A  recent  replacement  for  the  original 
president  had  been  terminated  within  3  weeks  and  the 
remaining  members  of  the  executive  management 
team  had  yet  to  prove  their  ability  Development  of  a 
comprehensive  consumer  compliance  program  to  en¬ 
sure  adequate  training  and  review  of  adherence  to 
consumer  laws,  rulings  and  regulations  was  needed 

An  Agreement  required  the  bank  to  take  steps  neces¬ 
sary  to  correct  violations  of  law  and  regulation,  and  to 
implement  procedures  to  ensure  that  further  violations 


lot  occur  A  study  of  current  management's  effec¬ 
tiveness  and  capabilities  as  well  as  the  adequacy  of 
boara  supervision  was  to  be  conducted  Based  upon 
th|s  study  the  bank  agreed  to  implement  corrective 
action  "he  bank  was  to  prepare  a  written  3-year 
business  plan  A  written  program  designed  to  collect, 
strengthen  or  otherwise  eliminate  the  grounds  of  crit¬ 
icism  for  all  assets  criticized  was  to  be  adopted  The 
bank  agreed  it  would  refrain  from  extending  additional 
credit  to  borrowers  whose  loans  had  been  criticized 
unless  failure  to  extend  such  credit  was  shown  to  be 
substantially  detrimental  to  the  bank  The  bank  agreed 
to  develop  and  implement  procedures  to  periodically 
review  adherence  to  the  lending  policy.  The  bank 
agreed  to  implement  written  policies  and  procedures 
to  eliminate  and  prevent  the  creation  of  undue  con¬ 
centrations  of  credit  and  to  improve  and  strengthen 
collection  efforts  A  loan  review  system  was  to  be 
established  The  bank  agreed  to  assess  the  adequacy 
of  the  bank's  allowance  for  loan  and  lease  losses, 
remedy  deficiencies  in  the  quarter  of  discovery,  and  to 
establish  a  program  for  the  maintenance  of  an  ade¬ 
quate  allowance  The  bank’s  liquidity  was  to  be  re¬ 
viewed  monthly  and  appropriate  action  taken  to  en¬ 
sure  adequate  sources  of  liquidity  A  written  funds 
management  policy  and  lease  would  be  developed 
The  bank  agreed  it  would  develop  and  implement  a 
written  consumer  compliance  program. 


99.  Bank  with  assets  of  $25  to  $50  million 

An  examination  of  the  bank  revealed  high  levels  of 
classified  assets,  an  inadequate  allowance  for  loan 
and  lease  losses,  a  strained  capital  position;  declining 
earnings;  violations  of  law,  and  some  policy  deficien¬ 
cies  Problems  were  attributed  to  poor  lending  prac¬ 
tices  by  past  management. 

An  Agreement  required  the  bank  to  adopt  and  imple¬ 
ment  a  written  program  designed  to  collect, 
strengthen  or  otherwise  eliminate  the  grounds  of  crit¬ 
icism  for  all  assets  criticized  The  bank  agreed  it  would 
refrain  from  extending  additional  credit  to  borrowers 
whose  loans  had  been  criticized  unless  failure  to 
extend  such  credit  was  shown  to  be  substantially 
defnmental  to  the  bank  The  adequacy  of  the  bank's 
allowance  for  loan  and  lease  losses  was  to  be  as¬ 
sessed  periodically  and  a  program  adopted  for  the 
'  amfenance  of  an  adequate  allowance  The  bank 
agreed  to  implement  written  policies  and  procedures 
to  eliminate  and  prevent  the  creation  of  undue  con- 
■ntrations  of  credit  within  the  loan  portfolio  and  to 
develop  a  \  year  capital  plan  The  bank  agreed  to 
f(’'i  dw  and  revise  its  written  asset/liability  policy  and  to 
'  of  faw  and  regulation  and  implement 


100.  Bank  with  assets  of  $25  to  $50  million 

An  examination  revealed  significant  deterioration  in 
asset  quality  The  bank  had  not  been  properly  docu¬ 
menting  its  analysis  of  the  reserve  for  loan  and  lease 
losses.  The  level  of  past  due  loans  was  disproportion¬ 
ately  high.  Several  instances  of  noncompliance  with 
nonaccrual  guidelines  were  noted  The  credit  files 
were  in  extremely  poor  condition  and  a  number  of 
significant  deficiencies  in  the  loan  policy  were  noted 
The  existence  of  significant  asset  quality  problems 
required  attention  to  this  area  Capital  was  marginal. 
The  funds  management  policy  needed  revision  Inter¬ 
nal  control  deficiencies  existed.  Internal  audit  was 
weak. 

A  Memorandum  of  Understanding  required  the  bank 
to  adopt  and  implement  a  written  program  designed  to 
collect,  strengthen  or  otherwise  eliminate  the  grounds 
of  criticism  for  all  assets  criticized  The  bank  agreed  it 
would  refrain  from  extending  additional  credit  to  bor¬ 
rowers  whose  loans  had  been  criticized  unless  failure 
to  extend  such  credit  was  shown  to  be  substantially 
detrimental  to  the  bank.  The  board  agreed  to  review 
and  revise  the  bank’s  written  lending  policy  and  to 
assess  the  adequacy  of  the  bank's  allowance  for 
possible  loan  losses.  A  program  for  the  maintenance 
of  an  adequate  allowance  was  to  be  established  The 
bank  was  to  review  and  improve  its  loan  files  and 
correct  exceptions  cited  in  the  Report  of  Examination. 
A  3-year  capital  plan  was  to  be  developed  and  pri¬ 
mary  capital  maintained  at  or  above  a  predetermined 
primary  capital  to  total  assets  ratio.  It  was  agreed  that 
the  bank  would  review  and  revise  a  written  funds 
management  policy  and  correct  internal  control  defi¬ 
ciencies.  The  internal  audit  program  was  to  be  re¬ 
viewed  and  revised. 


101.  Bank  with  assets  of  $50  to  $100  million 

An  examination  revealed  that  asset  quality  had  been 
hampered  by  past  due  loans  Financial  statement  and 
collateral  exceptions  were  well  above  normal  levels 
The  internal  loan  review  system  was  inadequate  The 
bank  s  allowance  for  loan  and  lease  losses  was 
deemed  inadequate  and  required  a  major  provision  to 
bring  to  an  adequate  level  Several  violations  of  law 
were  disclosed  Earnings  of  the  bank  were  severely 
hampered  by  the  necessary  provisions  to  the  allow¬ 
ance  for  loan  and  lease  losses  Proper  analysis  of  the 
allowance  for  loan  and  lease  losses  had  been  poor 
Primary  capital  was  strained  Liquidity  and  funds 
management  practices  needed  improvement  The 
bank  had  experienced  a  liquidity  squeeze  due  to 
substantial  escrow  deposit  runoffs  The  investment 
portfolio  did  not  lend  itself  to  secondary  liquidity 
support 


An  Agreement  required  a  study  of  current  manage¬ 
ment’s  effectiveness  and  capabilities  as  well  as  the 
adequacy  of  board  supervision.  The  bank  agreed  to 
adopt  and  implement  a  written  program  designed  to 
collect,  strengthen  or  otherwise  eliminate  the  grounds 
of  criticism  for  all  assets  criticized.  The  bank  agreed  to 
refrain  from  extending  additional  credit  to  borrowers 
whose  loans  had  been  criticized  unless  failure  to 
extend  such  credit  is  shown  to  be  substantially  detri¬ 
mental  to  the  bank.  The  bank  agreed  to  adhere  to  the 
loan  policies  and  procedures.  The  bank  further 
agreed  to  take  all  steps  necessary  to  obtain  current 
and  satisfactory  credit  information  as  well  as  correct 
each  collateral  exception.  A  written  program  designed 
to  improve  and  strengthen  collection  efforts  was  to  be 
implemented  and  a  loan  review  system  established. 
The  adequacy  of  the  bank’s  allowance  for  possible 
loan  losses  was  to  be  assessed  periodically.  The  bank 
agreed  to  take  steps  necessary  to  correct  violations  of 
law  and  regulation,  and  to  implement  procedures  to 
ensure  that  further  violations  do  not  occur.  It  also 
agreed  to  review  and  revise  its  written  asset/liability 
policy  and  to  review  liquidity  on  a  monthly  basis.  An 
internal  audit  program  was  to  be  developed. 

102.  Bank  with  assets  of  $50  to  $100  million 

An  examination  revealed  deterioration  in  the  overall 
condition  of  the  bank,  especially  in  the  loan  portfolio, 
trust  department,  and  consumer  compliance  function. 
The  deterioration  was  reflected  primarily  in  a  high  level 
of  classified  assets  and  the  large  number  of  law 
violations.  The  decline  in  the  loan  quality  was  primarily 
due  to  ineffective  management  supervision  and  the 
failure  on  the  board’s  part  to  take  remedial  action. 
Although  the  bank’s  earnings  were  reduced  to  the 
breakeven  point  due  to  large  loan  loss  provisions, 
capital  was  considered  adequate. 

A  Memorandum  of  Understanding  required  the  bank 
to  correct  all  violations  of  law,  rule  and  regulation  and 
adopt  procedures  to  prevent  their  recurrence;  elimi¬ 
nate  the  grounds  of  criticism  of  each  asset  in  excess 
of  $80,000  and  cease  making  loans  to  borrowers 
holding  criticized  loans  without  prior  board  approval; 
develop  a  program  to  improve  collections  and  reduce 
delinquent  loans;  review  the  sufficiency  and  compe¬ 
tency  of  the  present  managerial  staff;  implement  a 
loan  review  program;  conduct  quarterly  reviews  of  the 
adequacy  of  the  bank's  allowance  for  loan  and  lease 
losses;  prepare  an  analysis  of  ongoing  capital  needs 
and  submit  a  written  capital  plan;  conduct  a  trust 
audit;  develop  a  funds  management  policy;  and  im¬ 
plement  a  consumer  compliance  program. 

103.  Bank  with  assets  of  $25  to  $50  million 

An  examination  revealed  that  lax  board  supervision, 
management  deficiencies  and  liberal  lending  prac¬ 


tices  had  resulted  in  deterioration  in  the  bank’s  con¬ 
dition.  Problems  centered  around  an  excessive  vol¬ 
ume  of  classified  assets  and  delinquencies,  heavy 
loan  losses,  an  inadequate  allowance  for  loan  and 
lease  losses,  all  of  which  affected  earnings  Violations 
of  law  were  cited  and  the  lending  policy  was  in  need  of 
updating.  A  funds  management  policy  was  lacking  as 
was  current  and  satisfactory  credit  information  on 
many  loans.  Capital  planning  was  inadequate,  EDP 
deficiencies  were  found,  and  an  internal  audit  pro¬ 
gram  was  needed.  Collection  efforts  were  inadequate 
A  new  senior  lending  officer  was  needed. 

An  Agreement  required  the  bank  to  employ  an  inde¬ 
pendent  outside  management  consultant  to  assess 
management;  correct  violations  of  law;  employ  a  se¬ 
nior  lending  officer;  develop  programs  for  criticized 
assets;  revise  the  lending  policy;  establish  a  loan 
review  system;  review  and  maintain  an  adequate 
allowance  for  loan  and  lease  losses;  establish  a  writ¬ 
ten  program  to  provide  for  improved  collection  efforts 
and  to  effect  a  reduction  in  the  level  of  delinquent 
policies  and  procedures  to  ensure  official  reports  are 
prepared  accurately;  develop  a  written  funds  man¬ 
agement  policy;  develop  a  capital  plan;  develop  and 
implement  an  internal  audit  program;  and  correct 
previously  cited  electronic  data  processing  deficien¬ 
cies. 

104.  Bank  with  assets  of  $50  to  $100  million 

An  examination  revealed  deterioration  in  the  overall 
condition  of  the  bank,  especially  in  the  loan  portfolio. 
The  deterioration  was  reflected  primarily  in  the  large 
volume  of  classified  credits.  The  decline  in  the  loan 
quality  was  primarily  due  to  ineffective  supervision  and 
the  failure  to  analyze  current  financial  information.  The 
allowance  for  loan  and  lease  losses  and  the  proce¬ 
dures  to  review  the  account's  adequacy  were  inade¬ 
quate.  Earnings  have  remained  positive  and  capital 
was  considered  adequate.  Two  violations  of  1 2  U  S  C 
§84  were  noted. 

An  Agreement  required  the  bank  to  appoint  a  compli¬ 
ance  committee  to  monitor  and  ensure  adherence  to 
the  Agreement;  correct  all  violations  of  law  and  regu¬ 
lations,  and  adopt  procedures  to  prevent  their  recur¬ 
rence;  eliminate  the  grounds  for  criticism  of  each 
asset  in  excess  of  $100,000  and  cease  making  loans 
to  borrowers  holding  criticized  loans  without  prior 
board  approval;  correct  all  credit  and  collateral  infor¬ 
mation  exceptions  and  ensure  such  is  maintained 
prior  to  granting  new  extensions  of  credit;  conduct 
quarterly  reviews  of  the  adequacy  funds  management 
policy  including  a  provision  addressing  brokered 
funds;  prepare  an  annual  budget  for  balance  capital 
position  at  a  predetermined  level 
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105  Bank  with  assets  of  $100  to  $500  million 

naaequate  supervision  provided  by  the  board  and 
management  resulted  in  an  excessive  level  of  classi¬ 
fied  assets  a  significant  decline  in  earnings,  and 
several  violations  of  law  Several  loans  classified  by 
the  examiners  were  not  identified  as  problem  loans  by 
management  Overlending,  nonadherence  to  the  loan 
policy  inadequate  credit  analysis  and  failure  to  en¬ 
force  realistic  repayment  programs  were  among  the 
deficiencies  cited  in  the  lending  areas  The  allowance 
for  loan  and  lease  losses  was  inadequate  and  a  large 
provision  was  required  to  bring  it  to  an  adequate  level 
^he  bank's  level  of  growth,  brought  about  by  an 
aggressive  lending  philosophy,  was  beyond  the  ca¬ 
pacity  of  the  staff  Liquidity  was  marginal  Earnings 
were  poor  due  to  the  staff  Several  violations  of  law 
were  cited  No  loan  review  system  was  in  effect  Credit 
and  collateral  information  and  documentation  was 
often  inadequate  The  funds-management  policy  need¬ 
ed  revision 

An  Order  to  Cease  and  Desist  required  the  bank  to 
employ  a  new  senior  lending  officer;  correct  all  viola¬ 
tions  of  law,  and  develop  procedures  to  prevent  future 
violations;  hire  a  CPA  to  perform  an  audit  of  certain 
disbursements  made  by  the  bank  on  other  real  estate 
owned,  determine  the  adequacy  of  management  in¬ 
formation  systems;  employ  an  outside  management 
consultant  to  perform  a  study;  take  action  with  respect 
to  criticized  assets,  and  restrict  loans  to  criticized 
borrowers;  review  and  revise  its  lending  policy;  estab¬ 
lish  a  loan  review  system;  obtain  credit  and  collateral 
information  and  documentation;  review  and  maintain 
an  adequate  allowance  for  loan  and  lease  losses; 
review  liquidity  on  a  monthly  basis;  review  the  funds 
management  policy;  review  and  revise  the  investment 
policy,  develop  a  3-year  capital  program;  and  cease 
accepting  any  brokered  deposits 

106.  Bank  with  assets  of  $25  to  $50  million 

An  examination  disclosed  deterioration  in  asset  qual¬ 
ity  earnings,  capital  and  management.  Classified 
assets  had  risen  sharply  since  the  last  examination  A 
high  volume  of  nonearning  assets  and  nonaccrual 
loans  were  present  in  the  bank  The  allowance  for  loan 
and  lease  losses  was  inadequate.  Out-of-area  lending 
//as  not  supported  by  adequate  controls  and  policies 
'he  bank  s  internal  loan  review  process  was  incom¬ 
plete  Earnings  were  poor  and  capital  inadequate 
Compliance  with  a  prior  formal  Agreement  was  less 
than  satisfactory 

Order  t  ise  and  Desist  required  the  bank  to 

study  the  advisability  of  continuing  to 
operate  i  fr  r.t  department  and  either  terminate  trust 


powers  or  correct  deficiencies,  revise  its  lending  pol¬ 
icy,  revise  its  loan  review  system,  take  action  to 
reduce  criticized  assets  and  restrict  lending  to  bor¬ 
rowers  whose  credits  are  criticized,  review  and  main¬ 
tain  an  adequate  allowance  for  loan  and  lease  losses, 
develop  a  profit  plan;  maintain  a  ratio  of  primary 
capital  to  total  assets  at  a  predetermined  level  and 
develop  a  capital  plan;  restrict  payment  of  dividends; 
and  develop  a  policy  regarding  other  real  estate 
owned. 

107.  Bank  with  assets  of  $50  to  $100  million 

An  examination  disclosed  significant  deterioration  in 
the  bank's  condition.  The  volume  of  classified  assets 
had  increased  to  an  excessive  level  due  to  ineffective 
loan  supervision  The  allowance  for  loan  and  lease 
losses  was  inadequate.  Management  was  considered 
weak;  loan  policies  and  procedures  were  ineffective  or 
unenforced;  loans  were  not  supported  by  current 
credit  information;  and  funds  management  proce¬ 
dures  were  unsatisfactory.  The  level  of  capital  was 
considered  inadequate  and  earnings  were  poor.  Vio¬ 
lations  of  law  were  found. 

An  Order  to  Cease  and  Desist  required  the  bank  to 
have  an  independent  written  study  of  its  management 
and  staffing  needs  conducted.  The  Order  further  re¬ 
quired  the  bank  to  develop  written  programs  to  im¬ 
prove  the  quality  of  each  criticized  asset,  as  well  as 
obtain  current  and  satisfactory  credit  information  on 
loans  lacking  such.  The  bank  was  also  required  to 
revise  or  develop  its  nonaccrual  loan  policy.  The  bank 
was  also  required  to  cease  purchasing  loan  participa¬ 
tions  unless  they  were  consistent  with  Banking  Circu¬ 
lar  181  All  violations  of  law  were  to  be  corrected  and 
specific  procedures  developed  to  prevent  future  defi¬ 
ciencies.  The  bank  was  further  required  to  seek  ap¬ 
proval  before  declaring  a  dividend  A  capital  plan  was 
required. 

108.  Bank  with  assets  of  $50  to  $100  million 

An  examination  revealed  significant  deterioration  in 
the  bank's  condition.  The  volume  of  classified  assets 
had  increased  to  an  excessive  level.  Loan  supervision 
was  ineffective  The  allowance  for  loan  and  lease 
losses  was  inadequate  Management  and  board  su¬ 
pervision  were  considered  extremely  weak;  loan  poli¬ 
cies  and  procedures  were  ineffective  or  unenforced, 
loans  were  not  supported  by  current  credit  informa¬ 
tion,  and  funds  management  procedures  were  unsat¬ 
isfactory  The  level  of  capital  was  considered  inade¬ 
quate  and  earnings  were  poor  Violations  of  law  were 
found  including  violations  of  the  Bank  Secrecy  Act  and 
31  C  F  R  103,  including  insidered  related  activity 
Illegal  dividends  were  paid  A  consumer  compliance 
program  was  needed,  as  was  an  investment  policy 


Audit  functions  were  lacking.  A  budget  and  strategy 
plan  were  needed. 

An  Order  to  Cease  and  Desist  required  the  bank  to 
have  an  independent  consultant  conduct  a  written 
study  of  its  management  and  staffing  needs  con¬ 
ducted.  The  Order  further  required  the  bank  to  de¬ 
velop  written  programs  to  improve  the  quality  of  each 
criticized  asset,  as  well  as  obtain  current  and  satisfac¬ 
tory  credit  information  on  loans  lacking  such.  The  bank 
was  also  required  to  revise  or  develop  its  lending 
policy,  loan  review  system,  nonaccrual  loan  policy, 
and  a  conflict  of  interest  policy.  All  violations  of  law 
and  internal  control  deficiencies  were  to  be  corrected 
and  specific  procedures  developed  to  prevent  future 
deficiencies.  The  bank  was  further  required  to  seek 
approval  before  declaring  a  dividend  and  a  capital 
plan  was  required. 

109.  Bank  with  assets  of  $100  to  $500  million 

An  examination  disclosed  that  the  volume  of  classified 
assets  had  increased  to  an  excessive  level.  Loan 
supervision  was  ineffective.  The  allowance  for  loan 
and  lease  losses  was  inadequate  and  a  provision  was 
made  during  the  examination.  Management  and 
board  supervision  were  considered  weak;  loan  poli¬ 
cies  and  procedures  were  ineffective  or  unenforced; 
and  loans  were  not  supported  by  current  credit  infor¬ 
mation.  The  level  of  capital  was  considered  inade¬ 
quate  and  earnings  were  poor.  Violations  of  law  were 
found,  including  insider  related  activity  and  violation  of 
31  C.F.R.  §103. 

An  Order  to  Cease  and  Desist  required  the  bank  to 
complete  a  written  study  of  its  management  and 
staffing  needs.  The  Order  further  required  the  bank  to 
develop  written  programs  to  improve  the  quality  of 
each  criticized  asset,  as  well  as  obtain  current  and 
satisfactory  credit  information  on  loans  lacking  such. 
The  bank  was  also  required  to  revise  its  lending  policy 
and  develop  a  loan  review  system,  nonaccrual  loan 
policy,  and  a  conflict  of  interest  policy.  All  violations  of 
law  were  to  be  corrected  and  specific  procedures 
developed  to  prevent  future  violations.  The  bank  was 
further  required  to  seek  approval  before  declaring  a 
dividend. 

110.  Bank  with  assets  of  less  than  $25  million 

An  examination  disclosed  that  the  volume  of  classified 
assets  had  increased  to  an  excessive  level.  Loan 
supervision  was  ineffective.  The  allowance  for  loan 
and  lease  losses  was  inadequate.  Management  and 
board  supervision  were  considered  extremely  weak; 
loan  policies  and  procedures  were  ineffective  or  un¬ 
enforced;  loans  were  not  supported  by  current  credit 
information;  and  funds  management  procedures  were 


unsatisfactory.  The  level  of  capital  was  considered 
inadequate  and  earnings  were  poor  Violations  of  law 
were  found.  The  bank  was  also  in  noncompliance  with 
an  Agreement  it  had  entered  into  with  the  OCC 

An  Order  to  Cease  and  Desist  required  the  bank  to 
complete  a  written  study  of  management  and  staffing 
needs.  The  Order  further  required  the  bank  to  develop 
written  programs  to  improve  the  quality  of  each  criti¬ 
cized  asset,  as  well  as  obtain  current  and  satisfactory 
credit  information  on  loans  lacking  such  The  bank 
was  also  required  to  revise  or  develop  its  lending 
policy,  loan  review  system,  and  nonaccrual  loan  pol¬ 
icy.  All  violations  of  law  were  to  be  corrected  and 
specific  procedures  developed  to  prevent  future  defi¬ 
ciencies.  The  bank  was  further  required  to  seek  ap¬ 
proval  before  declaring  a  dividend. 

111.  Bank  with  assets  of  $50  to  $100  million 

An  examination  disclosed  significant  deterioration  in 
the  bank’s  condition.  The  volume  of  classified  assets 
had  increased  to  an  excessive  level  due  to  ineffective 
loan  supervision.  The  allowance  for  possible  loan 
losses  was  inadequate.  Loan  policies  and  procedures 
were  ineffective  or  unenforced  and  loans  were  not 
supported  by  current  credit  information.  The  level  of 
capital  was  considered  inadequate  and  earnings  were 
poor.  Violations  of  law  were  found. 

An  Order  to  Cease  and  Desist  required  the  bank  to 
develop  a  written  program  to  remove  each  criticized 
asset  from  that  status;  certify  the  reasons  for  any 
additional  extensions  of  credit  to  criticized  borrowers; 
establish  procedures  to  ensure  than  an  adequate 
allowance  for  loan  and  lease  losses  is  maintained; 
strengthen  collection  efforts;  develop  a  written  loan 
policy,  a  loan  review  system,  a  profit  plan,  a  3-year 
capital  program;  correct  violations  of  law;  restrict 
dividends;  make  loan  participations  only  in  accor¬ 
dance  with  Banking  Circular  181;  and  develop  a  plan 
to  reduce  dependence  on  borrowed  funds. 

1 12.  Bank  with  assets  of  $25  to  $50  million 

The  bank  had  been  operating  under  a  formal  Agree¬ 
ment  which  addressed  various  deficiencies  in  the 
bank’s  operations.  However,  subsequent  to  execution 
of  that  Agreement,  an  examination  revealed  significant 
deterioration  in  the  overall  condition  of  the  bank  In 
particular,  the  examination  disclosed  high  levels  of 
classified  assets,  poor  earnings,  noncompliance  with 
the  outstanding  formal  Agreement,  violations  of  law 
and  high  levels  of  loans  lacking  current  and  satisfac¬ 
tory  credit  information  These  problems  were  primarily 
attributable  to  inadequate  management  and  board 
supervision 
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Qraer  to  Cease  ana  Desist  required  the  bank  to 
establish  a  compliance  committee,  employ  an  outside 
management  consultant  to  review  the  quality  of  man¬ 
agement  and  directorate  supervision  in  the  bank; 
appoint  or  employ  a  senior  lending  officer,  adopt  and 
mpiement  a  comprehensive  conflict  of  interest  policy; 
engage  the  services  of  a  certified  public  accountant  to 
review  certain  fees  and  expenses  paid  by  the  bank; 
correct  all  violations  of  12  U  S  C  §84,  correct  all  other 
violations  of  law,  adopt  and  implement  a  comprehen¬ 
sive  program  relating  to  criticized  assets,  obtain  and 
maintain  current  and  satisfactory  credit  information  on 
all  loans,  review  and  revise  the  bank's  lending  policy; 
adopt  and  implement  a  written  policy  setting  forth  the 
criteria  for  renewals,  implement  a  program  designed 
to  strengthen  collection  efforts;  revise  its  loan  review 
system,  implement  policies  to  identify  control  and 
monitor  concentrations  of  credit;  establish  a  more 
effective  program  for  ensuring  the  adequacy  of  the 
bank's  allowance  for  loan  and  lease  losses;  refile  and 
republish  certain  call  reports;  establish  a  monthly 
review  for  the  bank  s  liquidity;  cease  accepting  any 
brokered  deposits;  maintain  a  prescribed  level  of 
primary  capital  and  develop  a  3-year  written  capital 
program,  refrain  from  declaring  any  dividends  unless 
under  certain  delineated  circumstances;  revise  the 
bank's  investment  policy;  adopt  and  implement  a 
strategic  plan;  adopt  and  implement  a  profit  plan;  and 
correct  internal  control  deficiencies. 

1 13.  Bank  with  assets  of  less  than  $25  million 

An  examination  revealed  a  high  level  of  criticized 
assets  The  bank's  loan  policy,  loan  review  system 
and  nonaccrual  policy  were  inadequate  The  allow¬ 
ance  for  loan  and  lease  losses  was  inadequate  and 
needed  periodic  review  The  president's  salary  was 
high  and  questions  arose  as  to  whether  it  was  justifi¬ 
able  The  board  of  directors  was  not  fully  informed  of 
the  bank's  activities. 

An  Agreement  required  a  program  to  address  the 
criticized  assets  A  revised  loan  review  system, 
nonaccrual  loan  policy  and  loan  policy  were  also 
required  The  allowance  for  loan  and  lease  losses  was 
to  be  reviewed  periodically  and  maintained  at  an 
adequate  level  A  profit  plan  was  called  for  A  study 
was  to  be  conducted  into  the  justification  for  the 
president's  salary  and  corrective  action  taken  if  ap- 

1 14  Bank  with  assets  of  $25  to  $50  million 

An  examination  revealed  significant  asset  deteriora- 

lassified  assets  and  the  severity  of  classi- 
at  or  s  ncreased  due  to  weak  supervision  by  man- 
and  the  board  Increased  loan  losses  and 
^earning  assets  adversely  affected 


earnings  and  eroded  the  capital  structure  Current 
and  satisfactory  credit  information  was  lacking  on 
several  loans,  the  loan  review  system  was  inadequte 
and  the  nonaccrual  policy  was  ineffective  A  violation 
of  12  U.S  C.  §84  was  reported.  Capital  was  marginal 
The  bank's  allowance  for  loan  and  lease  losses  was 
inadequate 

An  Agreement  required  the  bank  to  employ  a  man¬ 
agement  consultant  to  evaluate  staffing  levels,  qualifi¬ 
cations  of  employees,  and  the  adequacy  of  policies 
and  procedures.  The  Agreement  required  the  bank  to 
develop  a  program  to  eliminate  criticized  assets; 
revise  the  loan  policy;  obtain  satisfactory  credit  infor¬ 
mation  on  all  loans;  review  the  loan  review  system; 
adopt  and  implement  a  nonaccrual  loan  policy;  review 
and  maintain  an  adequate  allowance  for  loan  and 
lease  losses;  correct  and  prevent  violations  of  12 
U  S  C.  §84;  develop  a  profit  plan  and  a  capital  pro¬ 
gram;  and  submit  monthly  progress  reports. 

1 15.  Bank  with  assets  of  less  than  $25  million 

An  examination  revealed  an  excessive  level  of  short¬ 
term,  volatile  deposits  and  inadequate  liquidity,  a  high 
level  of  classified  assets,  an  inadequate  allowance  for 
loan  and  lease  losses,  and  a  decline  in  capital.  Poor 
lending  practices  were  found,  many  loans  were  not 
supported  by  current  credit  information,  loan  partici¬ 
pations  were  purchased  in  loans  criticized  at  the 
originating  banks  and  the  loan  policy  was  not  com¬ 
plied  with  Violations  of  law  were  found. 

An  Agreement  required  the  bank  to  develop  a  written 
program  to  remove  each  criticized  asset  from  that 
status;  certify  the  reasons  for  any  additional  exten¬ 
sions  of  credit  to  criticized  borrowers:  establish  pro¬ 
cedures  to  ensure  that  an  adequate  allowance  for  loan 
and  lease  losses  was  maintained;  review  liquidity  on  a 
monthly  basis;  revise  the  liquidity  policy;  review  and 
revise  its  lending  policy;  establish  a  loan  review  sys¬ 
tem;  obtain  current  credit  information;  make  participa¬ 
tions  with  affiliates  only  in  accordance  with  Banking 
Circular  181;  adopt  and  implement  a  strategic  plan; 
maintain  capital  at  or  above  a  minimum  predeter¬ 
mined  level;  develop  a  3-year  capital  program;  pay 
dividends  only  with  written  approval  of  the  OCC;  and 
correct  violations  of  law 

116.  Bank  with  assets  of  $25  to  $50  million 

An  examination  disclosed  excessive  criticized  assets 
and  weak  management  The  lending  staff  was  inade¬ 
quate  Violations  of  law  were  cited,  including  con¬ 
sumer  violations  and  violations  of  12  USC  §84  An 
internal  audit  program  was  needed  and  collection 
efforts  were  weak  The  nonaccrual  loan  policy  needed 
strengthening  and  the  loan  review  system  was  made 
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quate.  The  allowance  for  loan  and  lease  losses 
needed  periodic  review  and  to  be  maintained  at  an 
adequate  level.  The  investment  policy  needed  to  be 
revised  and  updated  as  did  the  funds  management 
policy.  Capital  was  weak.  Planning  was  nonexistent. 
Adequate  credit  information  was  lacking  on  several 
loans,  as  was  collateral  documentation.  The  lending 
policy  needed  revision.  The  bank  needed  an  audit  by 
an  outside  CPA. 

An  Agreement  required  the  bank  to  devise  a  program 
to  address  the  criticized  assets  and  to  conduct  a 
study  of  management,  with  particular  emphasis  on  the 
lending  function.  All  violations  of  law  were  to  be 
corrected  and  presented,  including  correction  of  the 
consumer  violations  and  12  U.S.C.  §84.  An  indepen¬ 
dent  internal  audit  program  was  to  be  developed, 
collection  efforts  strengthened,  and  policies  and  pro¬ 
cedures  adopted  governing  the  supervision  and  con¬ 
trol  of  nonaccrual  loans.  The  loan  review  system  was 
to  be  revised.  The  allowance  for  possible  loan  losses 
was  to  be  reviewed  periodically  and  maintained  at  an 
adequate  level.  A  funds  management  policy  was  to  be 
developed.  Primary  capital  was  to  be  raised  to  a 
predetermined  level  and  a  3-year  capital  plan  devel¬ 
oped.  Dividends  were  restricted  and  a  3-year  strate¬ 
gic  plan  that  addresses  earnings,  growth  and  other 
operating  concerns  was  to  be  devised.  Current  and 
satisfactory  credit  information  and  collateral  docu¬ 
mentation  were  to  be  obtained  for  all  loans,  and  the 
bank’s  lending  policy  revised.  An  audit  of  the  bank  by 
a  CPA  was  to  be  performed  and  internal  control 
deficiencies  corrected. 

1 17.  Bank  with  assets  of  $50  to  $100  million 

An  examination  revealed  deterioration  in  the  overall 
condition  of  the  bank.  In  particular,  the  examination 
disclosed  inadequate  capital,  violations  of  law,  high 
levels  of  criticized  assets,  inadequate  asset  liability 
management  practices,  and  poor  liquidity.  These 
problems  were  primarily  attributable  to  inadequate 
management  and  ineffective  supervision  by  the  board 
of  directors.  In  addition,  the  bank  had  engaged  in 
rapid  asset  growth  funded  through  volatile  deposits.  In 
fact,  the  bank  was  found  to  have  acquired  significant 
amounts  of  brokered  deposits  after  the  examination. 

A  Temporary  Order  to  Cease  and  Desist  was  issued 
requiring  the  bank  to  cease  all  brokered  deposit 
activities.  A  permanent  Order  to  Cease  and  Desist 
was  being  prepared. 

1 18.  Bank  with  assets  of  $50  to  $100  million 

An  examination  revealed  deterioration  in  the  overall 
condition  of  the  bank.  In  particular,  the  examination 
disclosed  inadequate  capital,  violations  of  law,  high 


levels  of  criticized  assets,  inadequate  asset  liability 
management  practices,  and  poor  liquidity  These 
problems  were  primarily  attributable  to  inadequate 
management  and  ineffective  supervision  by  the  board 
of  directors.  In  addition,  the  bank  had  engaged  in 
rapid  asset  growth  funded  through  volatile  deposits.  In 
fact,  the  bank  was  found  to  have  acquired  significant 
amounts  of  brokered  deposits  after  the  examination 

Following  a  Temporary  Order  to  Cease  and  Desist 
requiring  the  bank  to  cease  all  brokered  deposit 
activities,  a  permanent,  comprehensive  Order  to 
Cease  and  Desist  required  the  bank  to  establish  a 
compliance  committee;  employ  an  independent  out¬ 
side  management  consultant;  increase  its  liquidity; 
revise  its  asset  liability  policy;  establish  a  comprehen¬ 
sive  review  process  relating  to  the  bank’s  liquidity 
position;  refrain  from  accepting,  soliciting  or  commit¬ 
ting  to  accept  any  brokered  deposits  and  adopt  and 
implement  a  plan  to  reduce  the  bank’s  reliance  on 
brokered  deposits;  achieve  and  maintain  prescribed 
capital  levels  and  adopt  a  comprehensive  capital 
program;  refrain  from  declaring  or  paying  dividends 
except  in  certain  delineated  situations;  implement  a 
written  program  relating  to  criticized  assets;  establish 
an  independent  loan  review  system;  implement  a 
written  program  to  improve  the  bank's  overall  loan 
administration;  obtain  and  maintain  current  and  satis¬ 
factory  credit  information;  establish  a  program  de¬ 
signed  to  ensure  the  maintenance  of  an  adequate 
allowance  for  loan  and  lease  losses;  correct  all  viola¬ 
tions  of  law;  prepare  a  3-year  business  plan;  correct 
electronic  data  processing  deficiencies;  and  correct 
internal  control  deficiencies. 

119.  Bank  with  assets  of  $50  to  $100  million 

An  examination  revealed  deterioration  in  the  overall 
condition  of  the  bank,  especially  in  the  loan  portfolio. 
Deterioration  was  primarily  attributed  to  lax  loan  su¬ 
pervision  and  adverse  local  economic  conditions  The 
loan  policy  needed  revision  and  the  problem  loan 
identification  system  was  ineffective. 

An  Agreement  required  the  bank  to  develop  a  pro¬ 
gram  to  eliminate  criticized  assets;  revise  its  written 
lending  policy;  establish  a  loan  review  sytem  and 
categorize  problem  credits;  conduct  a  quarterly  re¬ 
view  of  the  allowance  for  loan  and  lease  losses; 
develop  a  program  to  improve  collections  and  reduce 
delinquent  loans,  obtain  and  maintain  current  and 
satisfactory  credit  information;  develop  a  3-year  cap¬ 
ital  plan;  restrict  payment  of  dividends,  correct  all  law 
violations  and  adopt  procedures  to  prevent  future 
violations;  and  revise  the  bank's  written  liquidity  and 
asset  and  liability  management  policy  The  board  also 
agreed  to  report  monthly  to  the  District  Administrator 
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on  actions  taken  to  rectify  matters  criticized  in  the 
Report  of  Examination,  actions  taken  to  comply  with 
the  Agreement,  and  the  results  of  the  actions. 

120.  Bank  with  assets  of  $25  to  $50  million 

An  examination  revealed  a  deterioration  in  asset  qual¬ 
ity  due  primarily  to  inadequate  loan  supervision.  Ex¬ 
cessive  levels  of  financial  statement  exceptions  were 
cited  The  lending  policy  was  not  being  adhered  to 
and  in  need  of  revision  The  loan  review  system  was 
ineffective,  and  the  allowance  for  loan  and  lease 
losses  was  deemed  inadequate  A  substantial  provi¬ 
sion  to  the  allowance  was  required  during  the  exami¬ 
nation  Earnings  were  poor  Several  violations  of  law 
were  cited  including  violations  involving  insiders  Cap¬ 
ital  was  marginal  and  the  audit  function  and  internal 
controls  applicable  to  the  EDP  operations  needed 
improvement  A  funds  management  policy  was  lack¬ 
ing,  credit  information  was  out  of  date  or  missing  in 
several  loans,  and  an  investment  policy  was  needed 

An  Agreement  required  the  bank  to  correct  the  viola¬ 
tions  of  law  and  the  numerous  policy  and  procedural 
deficiencies  cited  in  the  lending  function.  A  budgeting 
process  was  to  be  instituted  and  capital  planning 
undertaken  with  dividends  restricted  The  audit  cov¬ 
erage  and  internal  controls  were  to  be  strengthened  A 
consumer  compliance  program  was  called  for  and  the 
loan  review  system  strengthened  An  investment  pol¬ 
icy  was  to  be  devised,  the  loan  policy  reviewed  and 
updated,  and  a  funds  management  policy  was  to  be 
implemented  Credit  information  and  collateral  excep¬ 
tions  were  to  be  addressed  and  a  program  developed 
to  address  the  excessive  criticized  assets  The  allow¬ 
ance  for  loan  and  lease  losses  was  to  be  reviewed  on 
a  periodic  basis  and  maintained  at  an  adequate  level. 

121.  Bank  with  assets  of  $25  to  $50  million 

An  examination  of  the  bank  revealed  that  poor  asset 
quality  and  deficient  management  were  the  primary 
problems  Classified  assets  reflected  deficient  loan 
portfolio  management  and  unsound  lending  practices. 
Problem  credits  were  not  being  recognized,  collection 
efforts  were  lax,  and  corrective  action  inadequate 
Collateral  margins  were  thin  and  there  was  significant 
potential  for  further  loss  Other  concerns  included 
excessive  financial  sfatement  and  collateral  documen- 
'afion  exceptions,  nonadherence  to  the  nonaccrual 
policy  and  inappropriate  capitalization  of  interest 
E  arr  ngs  A/ere  poor  and  capital  strained  as  a  result  of 
asset  quality  problems  EDP  deficiencies  were  dis¬ 
closed  'he  infernal  audit  was  not  independent,  the 
external  audit  lacked  comprehensiveness  and  a  writ- 
*eo  report  Several  violations  of  law  were  identified 


An  Agreement  required  a  study  of  current  manage¬ 
ment's  effectiveness  and  capabilities  The  bank 
agreed  to  adopt  and  implement  a  written  program 
designed  to  collect,  strengthen  or  otherwise  eliminate 
the  grounds  of  criticism  for  all  assets  criticized  The 
bank  agreed  it  would  refrain  from  extending  additional 
credit  to  borrowers  whose  loans  had  been  criticized 
unless  failure  to  extend  such  credit  is  shown  to  be 
substantially  detrimental  to  the  bank  The  bank  agreed 
to  review  and  revise  its  written  lending  policy,  to 
develop  and  implement  a  written  program  to  improve 
the  bank’s  loan  administration,  and  to  establish  a  loan 
review  system  It  further  agreed  to  take  steps  neces¬ 
sary  to  obtain  adequate  documentation  with  respect  to 
all  outstanding  loans  and  not  extend  credit  without 
obtaining  and  analyzing  financial  information  and, 
when  applicable,  collateral  documentation.  The  bank 
also  aggreed  to  adopt  and  implement  a  written  policy 
setting  forth  the  criteria  under  which  renewals  may  be 
approved  and  to  implement  a  written  program  de¬ 
signed  to  improve  and  strengthen  collection  efforts. 
Capital  would  not  be  allowed  to  fall  below  a  predeter¬ 
mined  capital  to  total  assets  ratio  A  3-year  capital 
plan  subject  to  the  prior  approval  of  the  OCC  would  be 
developed  Dividends  were  restricted  The  adequacy 
of  the  bank’s  allowance  for  loan  and  lease  losses  was 
to  be  reviewed  periodically.  A  profit  plan  designed  to 
improve  and  sustain  bank  earnings  was  to  be  devel¬ 
oped  The  bank  agreed  to  develop  and  implement  a 
program  to  improve  and  strengthen  its  internal  audit 
function.  The  bank  agreed  to  correct  the  deficiencies 
pertaining  to  electronic  data  processing  activities  and 
to  take  steps  necessary  to  correct  violations  of  law  and 
regulation,  and  to  implement  procedures  to  ensure 
that  further  violations  do  not  occur. 

122.  Bank  with  assets  of  $100  to  $500  million 

An  examination  disclosed  serious  problems  in  the 
bank's  trust  department  Fiduciary  activities  were  crit¬ 
ically  deficient  in  numerous  respects  arising  from 
inexperienced  and  ineffective  administration,  poor  se¬ 
nior  management,  unacceptable  audits,  inadequate 
internal  controls,  unsatisfactory  operating  procedures, 
staff  turnover  and  weak  line  management  These  de¬ 
ficiencies  resulted  in  numerous  violations  of  law  and 
regulation  pertaining  to  trust  matters  and  SEC  stock 
transfer  regulations.  The  inadequacy  of  management 
and  supervision  was  evidenced  by  the  almost  com¬ 
plete  breakdown  in  internal  controls  Officers  had 
access  to  the  vault,  computer  files  and  audit  exception 
reports  Dual  controls  on  vault  access  and  password 
controls  on  data  terminals  were  not  used  The  board 
and  management  had  failed  to  take  appropriate  cor¬ 
rective  action  Sizable  defalcations  were  uncovered  in 
the  trust  department  Management  of  the  bank’s  com 
mercial  activities  was  generally  considered  fair  The 


internal  audit  program  was  deficient  for  both  trust  and 
commercial  activities. 

An  Agreement  required  the  bank  to  appoint  a  compli¬ 
ance  committee;  hire  an  outside  consultant  to  perform 
a  study  of  the  trust  department;  employ  a  senior  trust 
officer;  activate  the  trust  audit  committee;  perform  a 
comprehensive  audit  of  the  trust  department;  file  a 
report  on  the  status  of  reimbursing/settling  with  the 
individual  acounts  damaged  by  the  defalcation  in  the 
trust  department;  adopt  and  implement  policies  and 
procedures  for  proper  trust  asset  administration; 
adopt  and  implement  policies  and  procedures  for 
proper  trust  operations,  account  administration  and 
conflicts  of  interest;  implement  measures  to  improve 
transfer  agent  activities  and  cease  accepting  addi¬ 
tional  transfer  agent  business  until  the  SEC  regulations 
are  complied  with  to  the  satisfaction  of  the  District 
Administrator;  hire  a  CPA  to  do  a  written  study  of  the 
internal  audit  function  and  systems  of  internal  controls; 
and  correct  all  violations  of  law. 

123.  Bank  with  assets  of  more  than  $1  billion 

The  examination  revealed  an  out-of-balance  condition 
between  outstanding  liability  records  for  principal  and 
interest  on  bearer  bonds  and  the  demand  deposit 
account  which  funded  those  liabilities.  The  bank  had 
failed  to  adequately  invest  income  cash  in  the  trust 
department.  Violations  of  various  trust  regulations 
were  discovered.  Violations  of  MSRB  rules  and  gains 
trading  in  the  investment  portfolio  were  discovered. 
The  allowance  for  loan  and  lease  losses  was  judged 
inadequate  and  an  additional  provision  was  required. 
Adequate  documentation  to  support  management’s 
review  of  the  reserve  was  not  available.  In  the  loan 
review  area,  the  officer  in  charge  of  loan  review  was 
found  to  be  actively  participating  in  the  credit  approval 
process.  Loan  review  reports  did  not  contain  narrative 
conclusions  on  portfolio  quality,  adherence  to  policy, 
and  quality  of  management.  The  risk  rating  system 
used  to  facilitate  the  internal  problem  loan  identifica¬ 
tion  process  was  found  to  have  several  weaknesses 
including  the  reluctance  of  a  number  of  line  officers  to 
appropriately  assign  risk  ratings  and  a  failure  to  up¬ 
date  all  ratings  on  an  annual  basis. 

An  Agreement  required  the  bank  to  appoint  a  compli¬ 
ance  committee;  perform  a  study  of  present  and  future 
management  requirements  of  bank  fiduciary  activities 
and  adopt  a  plan  to  eliminate  deficiencies  in  trust 
department  management;  review  written  policies  and 
procedures  for  proper  trust  asset  administration  and 
adopt  changes  where  needed;  correct  violations  of 
law;  ensure  compliance  as  registered  transfer  agent 
with  the  Securities  Exchange  Act  of  1934  and  notify 
issuers  of  all  aged  record  differences  which  occurred 


in  the  bank;  have  an  independent  CPA  perform  a 
study  and  valuation  of  internal  accounting  controls, 
and  accept  no  new  business  in  the  corporate  trust 
area  as  long  as  such  accountant’s  report  described 
inadequacies  which  had  not  been  properly  corrected, 
review  trust  accounts  where  cash  balances  had  not 
been  properly  invested  and  provide  reimbursement 
and  notification  to  these  affected  accounts;  correct 
violations  of  trust  regulations;  ensure  that  the  board  of 
directors  receives  an  annual  opinion  from  the  audit 
committee  on  the  condition  of  the  trust  department, 
establish  and  enforce  procedures  to  ensure  compli¬ 
ance  with  MSRB  rules  and  review  trading  and  invest¬ 
ment  activities  and  written  trading  account  policies 
and  make  changes  to  properly  account  for  active 
investment  portfolio  trading;  implement  an  effective 
and  independent  internal  loan  review  program;  review 
and  maintain  an  adequate  allowance  for  loan  and 
lease  losses;  and  monitor  and  control  the  level  of 
brokered  funds. 

124.  Bank  with  assets  of  less  than  $25  million 

An  examination  of  the  bank  revealed  lax  supervison 
and  administration  by  the  board  and  management. 
Noncompliance  with  loan  policy  was  cited  and  cen¬ 
tered  on  failure  to  maintain  credit  file  and  collateral 
documentation  standards.  Inexperience  and  turnover 
in  the  loan  area  were  contributing  factors.  There  was  a 
lack  of  timely  internal  loan  review  and  problem  loan 
reports  had  not  been  provided  to  the  board.  Primary 
capital  was  strained  due  to  asset  deterioration  and 
projected  growth.  Liquidity  was  tight  with  heavy  reli¬ 
ance  on  volatile  funding  sources  and  deficiencies  in 
operating  controls  and  compliance  management  were 
cited. 

An  Agreement  required  the  bank  to  study  current 
management’s  effectiveness  and  capabilities  as  well 
as  the  adequacy  of  board  supervision.  The  bank 
agreed  to  adopt  and  implement  a  written  program 
designed  to  collect,  strengthen  or  otherwise  eliminate 
the  grounds  of  criticism  for  all  assets  criticized.  The 
bank  agreed  it  would  refrain  from  extending  additional 
credit  to  borrowers  whose  loans  had  been  criticized 
unless  failure  to  extend  such  credit  is  shown  to  be 
substantially  detrimental  to  the  bank.  Collateral  excep¬ 
tions  listed  in  the  Report  of  Examination  were  to  be 
corrected  and  the  bank  would  refrain  from  extending 
secured  credit  without  obtaining,  analyzing  and  per¬ 
fecting  collateral  documentation  The  bank  agreed  to 
review  and  strengthen  its  internal  loan  review  system 
It  also  agreed  to  assess  the  adequacy  of  the  bank's 
allowance  for  loan  and  lease  losses  on  a  quarterly 
basis,  at  a  minimum,  to  supplement  it  appropriately, 
and  to  establish  a  program  for  the  maintenance  of  an 
adequate  allowance.  The  board  agreed  that  capital 
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would  not  be  allowed  to  fall  below  a  predetermined 
primary  capital  to  total  assets  ratio  Dividends  were 
restricted  The  bank  agreed  to  review  and  revise  its 
written  asset  liability  policy  The  bank  agreed  to  cor¬ 
rect  violations  of  law  and  regulation,  to  implement 
procedures  to  ensure  that  further  violations  do  not 
occur  and  to  correct  the  internal  control  deficiencies. 
A  written  consumer  compliance  program  would  be 
developed  and  implemented. 

125.  Bank  with  assets  of  less  than  $25  million 

An  examination  of  the  bank  revealed  deterioration  in 
asset  quality  due  to  poor  loan  administration  and 
supervision  Excessive  financial  statement  and  docu¬ 
mentation  exceptions  and  numerous  violations  of  the 
lending  limit  were  cited  While  violations  were  not 
considered  willful,  they  were  nevertheless  illustrative 
of  the  ineffective  monitoring  system.  The  responsibili¬ 
ties  of  in-house  management  were  somewhat  confus¬ 
ing  because  several  areas  were  being  supervised  by 
outside  contractors.  Primary  capital  was  considered 
inadequate  because  of  weak  earnings  and  poor  asset 
quality.  There  was  no  capital  plan. 

An  Agreement  required  the  bank  to  review  and  revise 
its  written  asset/liability  policy.  A  written  program  to 
improve  the  bank's  loan  administration  and  to 
strengthen  its  internal  loan  review  system  was  to  be 
developed  The  bank  would  not  extend  credit  without 
obtaining  and  analyzing  financial  information  and, 
where  applicable,  collateral  documentation  The  ade¬ 
quacy  of  the  bank’s  allowance  for  possible  loan  losses 
would  be  assessed  periodically.  The  bank  agreed  to 
adopt  and  implement  a  written  program  designed  to 
collect,  strengthen  or  otherwise  eliminate  the  grounds 
of  criticism  for  all  assets  criticized  The  bank  agreed  it 
would  refrain  from  extending  additional  credit  to  bor¬ 
rowers  whose  loan  had  been  criticized  unless  failure 
to  extend  such  credit  is  shown  to  be  substantially 
detrimental  to  the  bank  A  study  of  current  manage¬ 
ment's  effectiveness  and  capabilities  as  well  as  the 
adequacy  of  board  supervision  was  to  be  conducted 
The  bank  agreed  to  take  steps  necessary  to  correct 
violations  of  law  and  regulations,  and  to  implement 
procedures  to  ensure  that  further  violations  did  not 
occur  The  bank  agreed  that  capital  would  not  be 
allowed  to  fall  below  a  predetermined  primary  capital 
fo  total  assets  ratio  The  bank  agreed  to  develop  a 
3  /ear  capital  plan  subiect  to  the  prior  approval  of  the 
OCC  and  to  restrict  dividends 

126  Bank  with  assets  of  less  than  $25  million 

An  examination  revealed  deterioration  in  asset  quality, 

poor  ending  practices,  and  an  inadequate  allowance 
and  lease  losses  Internal  loan  review  was 


Violations  of  12  U  S.C  §84  were  cited,  although  all 
had  been  subsequently  corrected  A  funds  manage¬ 
ment  policy  and  an  internal  audit  program  were 
needed 

An  Agreement  required  a  program  to  improve  the 
quality  of  criticized  assets.  The  bank  was  required  to 
revise  its  lending  policy  and  its  internal  loan  review 
system.  Review  of  the  allowances  for  loan  and  lease 
losses  was  required  The  purchase  or  assumption  of 
certain  loans  and  loan  participations  was  restricted  A 
funds  management  policy  and  procedures  to  prevent 
the  recurrence  of  violations  of  1 2  U. S.C. §84  were  to  be 
adopted.  The  bank  was  required  to  develop  an  inter¬ 
nal  audit  program. 

127.  Bank  with  assets  of  less  than  $25  million 

An  examination  revealed  a  sharp  increase  in  the  level 
of  criticized  assets.  The  bank's  lending  staff  was  not 
adequate  and  management  in  general  lacked  the 
ability  to  remedy  the  bank's  problems.  The  lending 
policy  needed  revision,  loan  administration  was  weak, 
collection  efforts  were  lacking.  The  bank  had  no  policy 
governing  nonaccrual  loans.  The  loan  review  system 
was  inadequate  and  the  allowance  for  loan  and  lease 
losses  needed  to  be  reviewed  periodically  and  to  be 
maintained  at  an  adequate  level.  Capital  was  inade¬ 
quate 

An  Order  to  Cease  and  Desist  required  the  bank  to 
employ  an  independent  outside  management  consult¬ 
ant  to  study  the  adequacy  of  management  and  make 
recommendations.  A  program  addressing  the  criti¬ 
cized  assets  was  to  be  developed  and  the  bank’s 
lending  policy  reviewed  and  revised  A  written  pro¬ 
gram  was  to  be  developed  to  improve  the  bank's  loan 
administration  and  no  loans  were  to  be  made  unless  in 
conformity  with  the  bank’s  loan  policies  A  program  to 
strengthen  collection  efforts  was  to  be  developed,  as 
were  written  policies  governing  nonaccrual  loans.  The 
loan  review  system  was  to  be  revised.  The  allowance 
for  loan  and  lease  losses  was  to  be  reviewed  period¬ 
ically  and  an  adequate  allowance  maintained  Capital 
was  to  be  increased  and  then  maintained  at  a  prede¬ 
termined  level  in  relation  to  the  bank's  total  assets 
Dividends  were  restricted 

128.  Bank  with  assets  of  less  than  $25  million 

The  examination  indicated  that  the  bank's  trust  depart¬ 
ment  had  deteriorated  rapidly  The  department  was 
inadequately  supervised  and  administered  It  was 
being  used  as  the  means  to  transact  preferential, 
illegal  and  imprudent  insider  activity  The  trust  officer 
had  no  fiduciary  training  or  experience  Transactions 
prohibited  under  the  Employee  Retirement  Income 
Security  Act  had  occurred  Inadequate  books  and 


records  were  maintained  in  the  trust  department.  The 
bank  had  failed  to  perform  timely  audits  of  the  trust 
department  that  were  adequate  in  scope. 

A  Temporary  Order  to  Cease  and  Desist  required  the 
bank  to  cease  accepting  additional  trust  accounts  and 
to  cease  making  payments  from  bank  funds  to  pur¬ 
chase  services  for  the  trust  account  owned  by  the 
president  of  the  bank. 

129.  Bank  with  assets  of  $25  to  $50  million 

Significant  deterioration  had  occurred  in  the  bank's 
overall  condition.  Problems  included  poor  asset  qual¬ 
ity  and  its  negative  impact  upon  earnings  and  capital. 
Asset  problems  stemmed  from  past  liberal  lending 
practices  and  ineffective  loan  supervision.  The  bank 
realized  an  operating  loss.  The  bank’s  capital  position 
was  impaired  by  the  poor  asset  quality  and  deficit 
earnings.  Suitable  written  policies  did  not  exist  for 
lending,  funds  management,  allowance  for  loan  and 
lease  losses,  investment  and  nonaccrual  loans. 

An  Order  to  Cease  and  Desist  required  the  bank  to 
employ  an  independent  outside  management  consult¬ 
ant;  take  action  to  reduce  criticized  assets;  establish  a 
loan  review  system;  revise  its  written  lending  policy; 
adopt  policies  and  procedures  governing  nonaccrual 
loans;  obtain  current  and  satisfactory  credit  informa¬ 
tion  and  collateral  documentation;  improve  collection 
efforts;  review  and  maintain  an  adequate  allowance  for 
loan  and  lease  losses;  correct  violations  of  law;  de¬ 
velop  a  profit  plan;  maintain  primary  capital  at  a 
predetermined  level  and  develop  a  capital  program; 
restrict  payment  of  dividends;  revise  its  asset/liability 
policy;  and  review  and  revise  its  investment  policy. 

130.  Bank  with  assets  of  $100  to  $500  million 

An  examination  showed  continued  deterioration  of 
asset  quality.  Some  of  the  problems  related  to  risk 
lending  posture  and  the  lending  practices  of  a  former 
officer.  Loan  losses  were  heavy.  Current  and  satisfac¬ 
tory  credit  information  was  lacking.  Collection  efforts 
were  weak.  The  bank  lacked  an  effective  loan  review 
system  and  its  lending  policy  needed  revision.  Loan 
administration  was  weak  and  management  was  inad¬ 
equate.  The  bank  had  not  responded  effectively  to 
criticisms  cited  in  previous  reports. 

An  Agreement  required  the  bank  to  take  action  to 
reduce  its  level  of  classified  assets;  obtain  current  and 
satisfactory  credit  information  on  all  loans  lacking 
such  information;  improve  collection  efforts;  imple¬ 
ment  an  effective  internal  loan  review;  review  and 
revise  its  written  lending  policy;  adhere  to  the  bank’s 
lending  policy;  improve  loan  administration;  and  ana¬ 
lyze  the  bank’s  management  needs. 


131.  Bank  with  assets  of  less  than  $25  million 

An  examination  disclosed  significant  deterioration  in 
the  bank's  condition.  The  volume  of  classified  assets 
had  increased  to  an  excessive  level  due  to  ineffective 
loan  supervision.  The  allowance  for  loan  and  lease 
losses  was  inadequate.  Management  and  board  su¬ 
pervision  were  considered  extremely  weak;  loan  poli¬ 
cies  and  procedures  were  ineffective  or  unenforced, 
loans  were  not  supported  by  current  credit  informa¬ 
tion;  and  funds  management  procedures  were  unsat¬ 
isfactory.  Violations  of  law  were  found. 

An  Order  to  Cease  and  Desist  required  the  bank  to 
develop  a  written  program  to  remove  each  criticized 
asset  from  that  status;  certify  the  reasons  for  any 
additional  extensions  of  credit  to  criticized  borrowers; 
establish  procedures  to  ensure  that  an  adequate 
allowance  for  loan  and  lease  losses  is  maintained; 
perform  a  management  study;  strengthen  collection 
efforts;  develop  a  loan  review  system;  develop  a  funds 
management  policy;  and  correct  violations  of  law 
Loan  participations  were  to  be  made  only  in  accor¬ 
dance  with  Banking  Circular  181,  and  the  bank  was  to 
develop  a  plan  to  reduce  dependence  on  borrowed 
funds. 

132.  Bank  with  assets  of  $100  to  $500  million 

An  examination  disclosed  significant  deterioration  in 
the  bank's  condition.  The  volume  of  classified  assets 
had  increased  to  an  excessive  level  due  to  ineffective 
loan  supervision.  The  allowance  for  loan  and  lease 
losses  was  inadequate.  Loan  policies  and  procedures 
were  ineffective  or  unenforced  and  loans  were  not 
supported  by  current  credit  information  Collateral 
documentation  was  poor.  Collection  policy  was  weak 
Capital  was  considered  inadequate  and  earnings 
were  poor.  Violations  of  law  were  found  and  the 
lending  staff  was  shorthanded 

An  Agreement  required  the  bank  to  develop  a  written 
program  to  remove  each  criticized  asset  from  that 
status;  certify  the  reasons  for  any  additional  exten¬ 
sions  of  credit  to  criticized  borrowers;  establish  pro¬ 
cedures  to  ensure  the  adequacy  of  the  allowance  for 
possible  loan  losses;  hire  a  senior  lending  officer; 
strengthen  collection  efforts;  develop  a  written  loan 
policy,  a  profit  plan,  and  a  3-year  capital  program,  and 
correct  violations  of  law.  Dividends  were  restricted 
Loan  participations  were  to  be  made  only  in  accor¬ 
dance  with  Banking  Circular  181.  and  a  plan  to  reduce 
dependence  on  borrowed  funds  was  to  be  developed 

133.  Bank  with  assets  of  $25  to  $50  million 

An  examination  disclosed  significant  deterioration  in 
the  bank’s  condition  The  volume  of  classified  assets 
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haa  increased  to  an  excessive  level  due  to  ineffective 
oan  supervision  The  allowance  for  loan  and  lease 
osses  was  inadequate  and  a  provision  was  requested 
during  the  examination  Loan  policies  and  procedures 
were  ineffective  or  unenforced,  loans  were  not  sup¬ 
ported  by  current  credit  information  Violations  of  law 
were  found 

An  Order  to  Cease  and  Desist  required  the  bank  to 
develop  a  written  program  to  remove  each  criticized 
asset  from  that  status,  certify  the  reasons  for  any 
additional  extensions  of  credit  to  criticized  borrowers; 
establish  procedures  to  ensure  that  an  adequate 
allowance  for  loan  and  lease  losses  is  maintained, 
strengthen  collection  efforts;  develop  a  3-year  capital 
program,  correct  violations  of  law;  restrict  dividends; 
make  loan  participations  only  in  accordance  with 
Banking  Circular  181;  and  develop  a  plan  to  reduce 
dependence  on  borrowed  funds 

134.  Bank  with  assets  of  $50  to  $100  million 

An  examination  disclosed  that  this  bank,  which  had 
been  operating  under  an  Order  to  Cease  and  Desist, 
had  made  extensive  progress  toward  correcting  the 
problems  addressed  by  the  Order  Excessive  criti¬ 
cized  assets  remained,  however,  and  a  strong  focus 
on  collection  efforts  needed  to  be  continued  Lack  of 
current  and  satisfactory  credit  information  on  several 
loans  was  cited  and  the  bank's  allowance  for  loan  and 
lease  losses  continued  to  need  periodic  review  A 
nonaccrual  loan  policy  was  needed.  Earnings  were 
low  and  a  profit  plan  was  appropriate 

The  Order  to  Cease  and  Desist  was  terminated  and  an 
Agreement  effected  which  required  the  bank  to  con¬ 
tinue  to  address  the  excessive  criticized  assets  and  to 
bolster  collection  efforts  Current  and  satisfactory 
credit  information  was  to  be  obtained  for  all  loans  and 
the  allowance  for  loan  and  lease  losses  reviewed 
periodically  A  nonaccrual  loan  policy  and  a  profit 
plan,  including  a  budget  program,  were  to  be  devel¬ 
oped 

135.  Bank  with  assets  of  $100  to  $500  million 

An  examination  disclosed  continuing  deterioration  in 
the  bank's  condition  The  volume  of  classified  assets 
had  increased,  loan  supervision  was  poor,  credit 
information  was  lacking,  management  depth  was  in¬ 
sufficient,  staffing  was  inadequate,  liquidity  was  threat¬ 
ened  earnings  were  poor,  the  allowance  for  loan  and 
ease  osses  was  inadequate  and  a  provision  was 
rade  d  inng  the  examination  Violations  of  law  were 
noted  arid  concentrations  were  found 

Agreement  required  the  bank  to  develop  a  written 

program  to  remove  each  criticized  asset  from  that 


status;  to  certify  the  reasons  for  any  additional  exten¬ 
sions  of  credit  to  criticized  borrowers,  establish  pro¬ 
cedures  to  ensure  that  an  adequate  allowance  for  loan 
and  lease  losses  was  maintained,  improve  loan  ad¬ 
ministration;  obtain  current  credit  information  and  col¬ 
lateral  documentation;  revise  the  loan  review  system, 
strengthen  collection  efforts,  reduce  unwarranted  con¬ 
centrations;  correct  violations  of  law;  review  and  revise 
the  funds  management  policy;  review  liquidity  month¬ 
ly;  develop  a  profit  plan;  maintain  a  ratio  of  primary 
capital  to  total  asets  at  or  above  a  minimum  predeter¬ 
mined  level;  develop  a  capital  program;  and  restrict 
dividends. 

136.  Bank  with  assets  of  less  than  $25  million 

A  specialized  examination  of  the  bank  revealed  defi¬ 
ciencies  in  complying  with  consumer  protection  stat¬ 
utes.  Further,  weakness  in  the  bank’s  internal  controls 
for  processing  cash  transaction  reports  pursuant  to 
the  Bank  Secrecy  Act  was  revealed. 

An  outstanding  Order  to  Cease  and  Desist  was 
amended  to  address  these  concerns.  The  bank  was 
required  to  develop  and  implement  a  consumer  com¬ 
pliance  program  which  included  extensive  training 
and  audit  procedures  for  the  staff.  Specific  remedial 
efforts  were  required  to  address  violations  of  Regula¬ 
tions  B  and  Z  (12  C.F.R.  §§202  and  226).  The  bank 
was  also  required  to  enhance  its  internal  controls 
dealing  with  compliance  procedures  for  the  require¬ 
ments  of  31  C.F.R.  §103.  Strengthening  of  audit  pro¬ 
cedures  in  this  area  was  also  required. 

137.  Bank  with  assets  of  less  than  $25  million 

An  examination  revealed  unsatisfactory  progress  in 
reaching  a  desirable  level  of  capital. 

An  outstanding  Order  to  Cease  and  Desist  was 
amended  to  incorporate  the  provisions  of  minimum 
capital  levels  and  the  development  of  a  capital  plan 

138.  Bank  with  assets  of  $25  to  $50  million 

Management’s  failure  to  address  deficiencies  cited  at 
prior  examinations  and  its  overall  organizational  weak¬ 
ness,  coupled  with  continued  liberal  lending  prac¬ 
tices,  resulted  in  deteriorating  asset  quality  trends 
Problem  loans  increased  to  a  substantial  percentage 
of  gross  capital  funds  and  net  loan  charge-offs  im¬ 
paired  earnings  and  capital  Board  supervision  was 
lax  and  directors  failed  to  implement  operating  proce¬ 
dures  and  internal  controls  in  such  key  areas  as 
lending,  EDP  and  consumer  compliance 

An  Order  to  Cease  and  Desist  required  the  bank  to 
engage  an  outside  management  consultant  to  study 


management’s  organizational  structure  and  effective¬ 
ness;  develop  and  implement  a  comprehensive  loan 
policy;  develop  and  implement  a  policy  governing 
nonaccrual  loans  and  for  auditing  accrued  interest  on 
loans;  develop  a  loan  renewal  policy;  implement  a 
program  to  eliminate  criticized  assets;  obtain  current 
credit  information  and  correct  collateral  exceptions, 
perfecting  collateral  where  necessary;  maintain  an 
adequate  allowance  for  loan  and  lease  losses; 
achieve  and  maintain  capital  at  or  above  a  predeter¬ 
mined  level;  develop  a  funds  management  policy; 
correct  violations  of  the  Equal  Credit  Opportunity  Act 
and  other  violations  of  law;  and  develop  comprehen¬ 
sive  standards  and  procedures  for  EDP  activities. 

139.  Bank  with  assets  of  $500  million  to  $1  billion 

The  bank  was  operating  under  a  Formal  Agreement 
which  addressed  various  deficiencies  in  the  bank’s 
operations.  However,  a  subsequent  examination  re¬ 
vealed  further  deterioration  in  the  bank’s  overall  con¬ 
dition.  In  particular,  the  examination  revealed  inade¬ 
quate  capital,  high  levels  of  criticized  assets  and 
certain  insider  transactions  which  were  not  conducted 
in  accordance  with  safe  and  sound  banking  practices. 
Those  problems  were  primarily  attributable  to  the 
influence  of  the  ownership  of  the  bank  and  the  bank's 
holding  company. 

An  Order  to  Cease  and  Desist  required  the  bank  to 
establish  a  compliance  committee;  maintain  a  board 
of  directors,  two-thirds  of  which  was  to  be  indepen¬ 
dent  of  the  bank's  control  group;  refrain  from  extend¬ 
ing  credit  to  certain  insiders;  refrain  from  paying  fees, 
salaries  or  other  compensation  to  the  holding  com¬ 
pany;  adhere  to  the  bank's  conflict  of  interest  policy; 
maintain  prescribed  levels  of  capital;  refrain  from 
paying  dividends  without  the  prior  written  approval  of 
the  District  Administrator;  continue  its  program  gov¬ 
erning  criticized  assets;  obtain  and  maintain  collateral 
documentation;  dispose  of  the  bank’s  other  real  estate 
owned  in  accordance  with  a  prescribed  timetable; 
refrain  from  accepting  brokered  deposits;  and  main¬ 
tain  an  adequate  allowance  for  loan  and  lease  losses. 

140.  Banks  with  assets  of  $500  million  to  $1  billion 

Six  subsidiary  banks  had  been  operating  under  ad¬ 
ministrative  actions  addressing  deficiencies  in  their 
overall  operations.  Five  of  the  banks  were  operating 
under  Formal  Agreements  while  one  institution  was 
operating  under  an  Order  to  Cease  and  Desist.  These 
actions  were  designed  to  address,  among  other 
things,  violations  of  law,  high  levels  of  classified  as¬ 
sets,  the  purchase  of  poor  quality  participations  and 
inadequate  reserves  for  loan  losses.  However,  subse¬ 
quent  examinations  revealed  continued  deterioration 
in  the  banks’  overall  condition  as  well  as  poor  compli¬ 


ance  with  the  outstanding  administrative  actions 
These  problems  were  primarily  attributable  to  the 
banks’  desire  for  rapid  growth  as  well  as  inadequate 
supervision  by  the  board  of  directors 

Orders  to  Cease  and  Desist  were  issued  against  four 
of  these  subsidiaries  while  Formal  Agreements  were 
entered  into  with  two  of  the  banks  These  documents 
incorporated  most  of  the  requirements  of  the  outstand¬ 
ing  administrative  actions  and  also  included  provi¬ 
sions  dealing  with  additional  areas  of  concern  noted  in 
the  subsequent  examinations.  In  particular,  these  doc¬ 
uments  required  the  banks  to  establish  a  compliance 
committee;  conduct  a  study  of  management  and 
board  supervision;  adopt  a  program  governing  criti¬ 
cized  assets;  refrain  from  purchasing  any  participation 
unless  in  accordance  with  Banking  Circular  181;  re¬ 
frain  from  rebooking  charged  off  loans  unless  under 
specifically  delineated  circumstances;  obtain  and 
maintain  current  and  satisfactory  credit  information; 
adopt  a  policy  governing  nonaccruals;  maintain  an 
independent  loan  review  function;  maintain  an  ade¬ 
quate  allowance  for  loan  and  lease  losses;  maintain 
adequate  sources  of  liquidity;  revise  the  bank’s  fund 
management  policy;  refrain  from  accepting  brokered 
deposits;  achieve  and  maintain  prescribed  levels  of 
equity  capital;  refrain  from  declaring  dividends  unless 
under  certain  delineated  circumstances;  refile  certain 
reports  of  condition;  correct  violations  of  law;  review 
certain  fees  paid  to  the  holding  company;  adopt  a 
profit  plan;  adopt  a  strategic  plan;  adopt  an  internal 
audit  program;  and  adopt  a  program  governing  other 
real  estate  owned 

141.  Banks  with  assets  of  $500  million  to  $1  billion 

Six  subsidiary  banks  had  been  operating  under  ad¬ 
ministrative  actions  addressing  deficiencies  in  their 
overall  operations.  Five  of  the  banks  were  operating 
under  Formal  Agreements  while  one  institution  was 
operating  under  an  Order  to  Cease  and  Desist.  These 
actions  were  designed  to  address,  among  other 
things,  violations  of  law,  high  levels  of  classified  as¬ 
sets,  the  purchase  of  poor  quality  participation  and 
inadequate  reserves  for  loan  losses  However,  subse¬ 
quent  examinations  revealed  continued  deterioration 
in  the  banks’  overall  condition  as  well  as  poor  compli¬ 
ance  with  the  outstanding  administrative  actions 
These  problems  were  primarily  attributable  to  the 
bank's  desire  for  rapid  growth  as  well  as  inadequate 
supervision  by  the  board  of  directors 

Agreements  were  entered  into  with  two  of  these  sub¬ 
sidiaries  while  Orders  to  Cease  and  Desist  were 
entered  into  with  four  of  the  banks  These  documents 
incorporated  most  of  the  requirements  of  the  outstand¬ 
ing  administrative  actions  and  also  included  provi- 
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sions  dealing  with  additional  areas  of  concern  noted  in 
the  subsequent  examinations  In  particular,  these  doc¬ 
uments  required  the  banks  to  establish  a  compliance 
committee  conduct  a  study  of  management  and 
board  supervision  conduct  a  study  of  management 
and  board  supervision,  adopt  a  program  governing 
criticized  assets,  refrain  from  purchasing  any  partici¬ 
pation  unless  in  accordance  with  Banking  Circular 
181.  refrain  from  rebooking  charged  off  loans  unless 
under  specifically  delineated  circumstances;  obtain 
and  maintain  current  and  satisfactory  credit  informa¬ 
tion,  adopt  a  policy  governing  nonaccruals,  maintain 
an  independent  loan  review  function;  maintain  an 
adequate  allowance  for  possible  loan  losses;  maintain 
adequate  sources  of  liquidity;  revise  the  banks'  fund 
management  policy,  refrain  from  accepting  brokered 
deposits,  achieve  and  maintain  prescribed  levels  of 
equity  captial;  refrain  from  declaring  dividends  unless 
under  certain  delineated  circumstances;  refile  certain 
reports  of  condition,  correct  violations  of  law;  review 
certain  fees  paid  to  the  holding  company;  adopt  a 
profit  plan;  adopt  a  strategic  plan;  adopt  an  internal 
audit  program,  adopt  a  program  governing  other  real 
estate  owned. 

142.  Bank  with  assets  of  less  than  $25  million 

An  examination  revealed  that  the  bank  had  extensive 
management  problems  and  was  operating  without  a 
full  time  chief  executive  officer.  Excessive  criticized 
assets  were  found  and  the  bank's  lending  policy 
needed  revision.  The  bank  lacked  a  nonaccrual  pol¬ 
icy,  a  collection  policy,  and  proper  credit  information 
was  not  available  for  all  loans  The  allowance  for  loan 
and  lease  losses  needed  periodic  review  using  real¬ 
istic  standards  The  bank's  earnings  were  down  and 
its  capital  was  insufficient  The  funds  management 
policy  needed  revision. 

An  Order  to  Cease  and  Desist  required  the  bank  to 
appoint  a  full  time  chief  executive  officer  and  employ 
an  outside  management  consultant  to  review  and 
make  recommendations  on  the  bank's  management 
needs  A  program  addressing  the  excessive  criticized 
assets  was  called  for,  as  was  a  nonaccrual  policy  and 
a  revised  loan  policy  Collection  efforts  were  to  be 
strengthened  and  current  and  satisfactory  credit  infor- 
ration  obtained  for  all  loans  The  allowance  for  loan 
and  'ease  losses  was  to  be  reviewed  periodically  and 
a  profit  plan  developed  Capital  was  to  be  increased 
to  a  predetermined  level  and  dividends  were  re- 
'he  funds  management  policy  was  to  be 

143  Bank  with  assets  of  $25  to  $50  million 

operating  under  an  Order  to  Cease  and 

.  sf  Ar  examination  disclosed  that  the  chief  exec¬ 


utive  officer  had  resigned  and  the  bank's  lending  staff 
was  in  disarray  The  bank's  owner  and  another  direc¬ 
tor  were  involved  in  making  loans  and  otherwise 
extending  credit  and  lacked  lending  skill  Loan  partic¬ 
ipations  were,  on  occasion,  purchased  from  the  own¬ 
er’s  other  banks  without  requiring  appropriate  analysis 
of  creditworthiness  and  in  violation  of  12  C.F  R  §215 

An  Amended  Order  to  Cease  and  Desist  was  issued 
requiring  the  bank  to  appoint  a  new,  full-time  chief 
executive  officer  subject  to  the  veto  power  of  the 
District  Administrator,  The  owner  and  other  involved 
director  were  barred  from  making  loans  and  lending 
authority  was  to  be  kept  away  from  them.  Participa¬ 
tions  were  prohibited  unless  prior  approval  of  the 
board  of  directors  was  obtained.  Existing  violations  of 
12  C  F  Ft  §215  were  to  be  corrected  within  30  days. 

144.  Bank  with  assets  of  $50  to  $100  million 

The  examination  indicated  that  earnings  were  poor, 
capital  was  inadequate,  liquidity  was  strained,  and  the 
volume  of  classified  assets  was  excessive.  All  the 
criticized  lines  had  originated  prior  to  the  previous 
examination  The  loan  review  function  and  procedures 
for  maintaining  the  adequacy  of  the  allowance  for  loan 
and  lease  losses  were  inadequate.  A  large  provision 
was  required  during  the  examination  and,  as  a  result, 
the  bank's  amended  report  of  condition  showed  a  net 
loss.  The  bank  had  a  significant  capital  shortfall 
Liquidity  was  strained  and  funds  management  poli¬ 
cies  and  procedures  needed  revision. 

A  Memorandum  of  Understanding  required  the  bank 
to  develop  a  program  for  criticized  assets  and  cease 
making  loans  to  borrowers  whose  credits  were  criti¬ 
cized;  correct  all  credit  and  collateral  deficiencies; 
review  and  improve  the  loan  review  function;  imple¬ 
ment  a  written  collection  program;  review  and  main¬ 
tain  an  adequate  allowance  for  loan  and  lease  losses; 
monitor  liquidity;  revise  funds  management  strategy  to 
conform  to  written  policy;  and  develop  a  capital  pro¬ 
gram  and  dividend  policy. 

145.  Bank  with  assets  of  less  than  $25  million 

The  bank  has  been  under  various  forms  of  adminis¬ 
trative  action,  including  a  Cease  and  Desist  Order,  for 
several  years.  At  a  recent  examination,  asset  prob¬ 
lems  remained  unresolved  Loan  demand  was  low 
and  the  bank  invested  most  of  its  funds  in  securities 
and  federal  funds  or  due  from  banks  Capital  was 
barely  adequate  and  earnings  were  nominal,  affected 
by  higher  than  average  time  money  rates,  lower  than 
average  earning  assets,  and,  to  a  lesser  extent,  loan 
losses  Only  the  continued  recovery  of  previously 
charged  off  notes  supported  the  allowance  for  loan 
and  lease  losses  The  bank's  rate  sensitivity  manage- 


ment  was  poor.  Consequently,  the  bank’s  earnings 
were  incapable  of  providing  adequate  bank  supervi¬ 
sion.  With  the  appointment  of  the  former  cashier  to  the 
chief  executive  officer  position  since  the  last  examina¬ 
tion,  the  board  members  virtually  delegated  all  their 
duties  to  that  new  officer.  While  efforts  were  made  to 
meet  the  requirements  of  the  Order,  the  new  chief 
executive  officer  did  not  have  the  technical  expertise 
to  supervise  the  bank’s  recovery  without  adequate 
support  personnel.  A  senior  lending  officer  was 
needed.  The  bank’s  books  were  not  reliable  and 
discrepancies  in  official  reporting  were  discovered. 
Accounting  firms  would  not  issue  an  opinion  in  view  of 
the  poor  condition  of  the  bank  records. 

The  Order  to  Cease  and  Desist  was  amended  to  make 
it  relevant  to  the  bank's  current  situation.  The  modified 
Order  required  the  bank  to  appoint  a  senior  lending 
officer;  correct  all  violations  of  law;  develop  a  written 
consumer  compliance  program;  review  the  CRA  state¬ 
ment;  implement  appropriate  internal  and  external 
audit  programs;  improve  board  meeting  documenta¬ 
tion;  prepare  a  budget  and  capital  program;  develop  a 
program  for  criticized  assets  and  cease  making  loans 
to  borrowers  whose  credits  are  criticized;  correct  all 
credit  and  collateral  deficiencies;  review  and  maintain 
an  adequate  allowance  for  loan  and  lease  losses; 
provide  overdue  loan  reporting;  develop  a  funds  man¬ 
agement  policy;  establish  procedures  to  enforce  ad¬ 
herence  with  all  bank  policies;  and  accept  no  further 
brokered  deposits. 

146.  Bank  with  assets  of  $50  to  $100  million 

An  examination  revealed  deterioration  in  the  bank's 
overall  condition.  Classified  assets  had  increased. 
The  allowance  for  loan  and  lease  losses  was  also 
considered  inadequate.  The  primary  problem  was  lax 
loan  administration.  The  loan  approval  process  was 
extremely  poor.  Individual  officers  had  excessive  limits 
and  collected  their  own  credits  despite  considerable 
loan  volume.  The  credit  file  documentation  was  poor 
and  operating  data  generally  was  not  obtained.  There 
were  no  applications  used  on  large  commercial  cred¬ 
its  and  the  history,  repayment  program,  purpose,  etc. 
were  not  documented.  The  source  of  repayment  was 
frequently  not  tied  to  the  original  purpose  of  the  debt. 
The  president  was  expected  to  retire  and  there  was 
not  a  capable  successor  in  the  bank. 

The  bank’s  holding  company  had  already  initiated 
corrective  action.  A  Memorandum  of  Understanding 
required  the  bank  to  appoint  or  employ  a  capable 
senior  lending  officer;  develop  a  written  program  to 
improve  loan  administration;  improve  the  internal  loan 
review  system  of  reporting  to  the  holding  company; 
update  the  written  loan  policy;  adopt  a  written  nonac¬ 


crual  loan  policy  and  procedures;  implement  a  written 
collections  program;  and  review  and  maintain  an 
adequate  allowance  for  loan  and  lease  losses 

147.  Bank  with  assets  of  $50  to  $100  million 

An  examination  disclosed  that  the  bank  had  experi¬ 
enced  rapid  growth  Policies,  procedures  and  sys¬ 
tems  were  ineffective.  An  aggressive  lending  philoso¬ 
phy  resulted  in  many  marginal  and  poor  credits  and 
overall  lending  practices  were  weak.  The  officers  were 
relatively  inexperienced  and  needed  close  supervi¬ 
sion  by  the  board.  Credit  information  was  not  orga¬ 
nized  and  vital  credit  and  collateral  documents  had 
not  been  obtained.  The  allowance  for  loan  and  lease 
losses  was  inadequate  because  of  poor  identification 
of  problem  credits.  Many  classified  assets  were  not 
included  on  the  bank’s  problem  list.  An  internal  loan 
system  review  was  needed.  Funds  management  prac¬ 
tices  were  poor.  Liquidity  was  weak  and  earnings 
were  insufficient. 

An  Agreement  required  the  bank  to  develop  a  pro¬ 
gram  for  criticized  assets  and  cease  making  loans  to 
borrowers  whose  credits  are  criticized;  correct  all 
credit  and  collateral  deficiencies;  revise  the  written 
lending  policy;  establish  an  internal  loan  review  sys¬ 
tem;  review  and  maintain  an  adequate  allowance  for 
loan  and  lease  losses;  revise  the  funds  management 
policy;  monitor  liquidity;  develop  a  capital  program; 
correct  all  violations  of  law;  and  eliminate  internal 
control  deficiencies. 

148.  Bank  with  assets  of  $25  to  $50  million 

An  examination  revealed  continued  deterioration  in 
the  quality  of  the  bank’s  loan  portfolio  and  noncompli- 
ance  with  a  previously  executed  Agreement.  Capital 
was  considered  inadequate  and  an  illegal  dividend 
had  been  paid.  Several  violations  of  law  were  cited 
Collections  were  weak.  Credit  and  collateral  docu¬ 
mentation  exceptions  were  high  The  internal  loan 
review  system  needed  revision,  and  the  allowance  for 
loan  and  lease  losses  was  not  maintained  at  an 
adequate  level.  Capital  was  marginal  and  a  new  loan 
officer  was  needed.  The  bank  lacked  a  planning  and 
budgeting  process,  and  earnings  were  weak  Funds 
management  and  nonaccrual  policies  were  inade¬ 
quate,  and  a  consumer  compliance  program  was 
needed. 

An  Order  to  Cease  and  Desist  required  the  bank  to 
correct  violations  of  law,  implement  a  program  ad¬ 
dressing  the  criticized  assets  and  restrict  lending 
additional  credit  to  borrowers  whose  loans  were  criti¬ 
cized  and  to  implement  a  program  to  improve  collec¬ 
tion  efforts.  The  bank  was  further  ordered  to  correct 
and  avoid  all  credit  and  collateral  documentation 
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exceptions,  retrain  from  granting  new  credit  without 
obtaining  proper  documentation  and  collateral  perfec¬ 
tion  revise  its  internal  loan  review  system,  review  and 
maintain  an  adequate  allowance  for  loan  and  lease 
osses  and  maintain  capital  at  a  predetermined  level. 
Further,  the  bank  was  to  develop  a  3-year  capital 
program,  restrict  payment  of  dividends,  reimburse 
illegal  dividends  paid,  prepare  a  budget  and  hire  a 
new  loan  officer  Finally,  the  bank  was  to  revise  the 
nonaccrual  and  funds  management  policies,  imple¬ 
ment  a  consumer  compliance  system  and  adopt  a 
strategic  plan. 

149.  Bank  with  assets  of  less  than  $25  million 

An  examination  revealed  marked  deterioration  in  the 
quality  of  the  bank's  loan  portfolio,  numerous  viola¬ 
tions  of  law,  failure  to  provide  a  replacement  for  the 
chief  executive  officer  position,  and  noncompliance 
with  a  previously  executed  Agreement  Also  lacking 
were  a  loan  review  system,  an  adequate  allowance  for 
loan  and  lease  losses,  a  conflict  of  interest  policy  and 
a  funds  management  policy.  Capital  was  marginal  and 
management  in  general  was  weak. 

An  Order  to  Cease  and  Desist  required  the  bank  to 
correct  all  violations  of  law;  implement  a  program  to 
reduce  its  level  of  criticized  assets;  refrain  from  ex¬ 
tending  additional  credit  to  any  borrower  whose  ex¬ 
tension  of  credit  is  criticized;  strengthen  loan  admin¬ 
istration,  implement  an  internal  loan  review  system; 
review  and  maintain  an  adequate  allowance  for  loan 
and  lease  losses;  maintain  a  primary  capital  to  total 
asset  ratio  at  a  predetermined  level;  develop  a  3-year 


capital  program,  restrict  payment  of  dividends,  per¬ 
form  a  management  study  and  implement  a  manage¬ 
ment  plan;  appoint  a  new  chief  executive  officer, 
adopt  a  conflict  of  interest  policy;  and  adopt  a  funds 
management  policy  and  a  profit  plan. 

150.  Bank  with  assets  of  less  than  $25  million 

An  examination  revealed  severe  deterioration  in  the 
quality  of  the  bank's  loan  portfolio,  numerous  lending 
deficiencies,  and  several  violations  of  law.  One-half  of 
the  classified  assets  were  participations  purchased 
from  the  bank’s  affiliate  As  a  result  of  severe  loan 
losses,  a  significant  provision  had  to  be  made  to  all  the 
allowance  for  loan  and  lease  losses,  which  in  turn 
cause  the  bank  to  have  negative  equity  capital.  Man¬ 
agement  was  weak,  as  were  collections.  Credit  and 
collateral  exceptions  were  high.  The  bank's  lending, 
loan  review  and  nonaccrual  policies  were  inadequate. 
Internal  and  external  audit  coverage  was  insufficient. 

An  Order  to  Cease  and  Desist  required  the  bank  to 
achieve  an  equity  capital  ratio  at  a  predetermined 
level  of  total  assets;  restrict  dividends;  appoint  a 
senior  lending  officer;  conduct  an  independent  man¬ 
agement  study;  adopt  a  program  to  strengthen  the 
bank’s  position  on  its  criticized  assets;  improve  col¬ 
lection  efforts;  adopt  a  nonaccrual  policy;  correct 
credit  and  collateral  exceptions;  comply  with  Banking 
Circular  181  concerning  loan  participations;  revise  the 
bank's  loan  review  program  and  lending  and  renewal 
policies;  revise  the  program  for  maintenance  of  an 
adequate  allowance  for  loan  and  lease  losses;  im¬ 
prove  internal  and  external  audit  coverage;  correct 
violations  of  law;  and  adopt  a  written  profit  plan. 


Mergers — April  1  to  June  30,  1985 


I.  Mergers  consummated  involving  two  or  more  operating  banks. 
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January  1,  1985:* 

Farmers  and  Merchants  National  Bank,  Winchester,  Va 
Stonewall  Jackson  Bank  and  Trust  Company,  N  A  ,  Mount 
Jackson,  Va 

Merger .  167 

April  1,1985: 

The  First  National  Bank  of  Saint  Charles,  St  Charles,  Mo 
Landmark  Bank  of  St.  Charles  County,  N.A.,  St  Charles 
County,  Mo 

Merger .  167 

April  1,  1985: 

Flagship  National  Bank  of  Miami,  Miami,  Fla 
Sun  Bank  of  Miami,  Miami,  Fla. 

Sun  Bank/Miami,  National  Association,  Miami,  Fla 


Merger .  167 

April  1,  1985: 

The  National  Bank  of  Bloomington,  Bloomington,  III. 

Corn  Belt  Bank,  Bloomington.  III. 

Merger .  167 

April  1,  1985: 


The  Peoples  National  Bank  of  Central  Pennyslvania,  State 
College,  Pa 

Farmers  Community  Bank,  State  College.  Pa 

Merger .  168 

April  1,  1985: 

Trust  Company  of  South  Georgia,  National  Association, 


Albany,  Ga. 

Farmers  Bank  of  Pelham,  Pelham,  Ga. 

Merger .  172 

April  4,  1985: 

The  First  National  Bank  in  Tonkawa,  Tonkawa,  Okla. 

The  Bank  of  Hunter,  Hunter,  Okla. 

Purchase .  1 73 

April  8,  1985: 

The  First  National  Bank  of  Hope,  Hope,  N.J 

One  Branch  of  United  Jersey  Bank/Northwest,  Dover,  N.J. 

Purchase .  1 74 

April  10,  1985: 

National  Security  Bank,  Newport,  Oreg 

One  Branch  of  The  Oregon  Bank,  Portland,  Oreg 

Purchase .  1 75 

April  12,  1985: 


The  Central  Trust  Company,  National  Association,  Cincin¬ 


nati,  Ohio 

The  Southern  Ohio  Bank,  Cincinnati,  Ohio 

Merger .  176 

April  12,  1985 

The  First  National  Bank  of  Boston,  Boston,  Mass 
Bank  of  Boston-Barnstable,  N  A  ,  Yarmouth  Port,  Mass. 

Merger .  176 

April  12,  1985: 

United  States  National  Bank  of  Oregon,  Portland,  Oreg 
First  State  Bank  of  Elgin,  Elgin,  Oreg. 

Purchase .  176 

April  15,  1985: 


Boatmen's  First  National  Bank  of  Kansas  City,  Kansas  City, 

Mo. 

Boatmen’s  Bank  &  Trust  Co  of  Kansas  City,  Kansas  City, 

Mo 

Charter  Bank  Ward  Parkway,  N  A  ,  Kansas  City,  Mo 

Merger .  177 

April  19,  1985: 

Bank  South,  National  Association,  Atlanta,  Ga 
The  Bank  of  Griffin,  Griffin,  Ga 

Merger  178 
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April  26,  1985: 

The  First  Bankers  of  Tampa  Bay,  National  Association,  St 


Petersburg,  Fla 

First  Citizens  Bank  of  Florida,  Tampa,  Fla 

Consolidation .  179 

April  29,  1985: 

MBank  Memorial,  National  Association,  Houston,  Tex 
MBank  Ashford,  Houston,  Tex. 

Merger .  180 

May  1 ,  1985: 

The  Park  National  Bank,  Newark,  Ohio 

The  Fairfield  National  Bank  of  Lancaster,  Lancaster,  Ohio 

Purchase .  180 

May  3,  1985: 

Farmers  Savings  Bank,  Massena.  Iowa 
Union  National  Bank,  Massena,  Iowa 

Purchase .  181 

May  1 1 ,  1985: 


Dominion  Bank  of  Richmond,  National  Association,  Rich¬ 


mond,  Va. 

The  Bank  of  West  Point,  West  Point,  Va 

Merger .  182 

May  11,  1985. 

First  Bank  Southeast,  National  Association,  Franksville,  Wis 
Farmers  and  Merchants  Bank  of  Racine,  Racine,  Wis. 

Merger .  183 

May  15,  1985: 


Mid-American  National  Bank  and  Trust  Company,  North- 
wood,  Ohio 

The  Edgerton  State  Bank  Company,  Edgerton,  Ohio 

Merger .  184 

May  16,  1985: 

Allied  Oklahoma  Bank,  National  Association,  Oklahoma  City, 

Okla 

The  Bank  of  Newcastle,  Newcastle,  Okla 

Purchase .  185 

May  17,  1985 

The  First  National  Bank  of  Boston,  Boston,  Mass 

Bank  of  Boston-Worcester,  National  Association,  Whitins- 


ville,  Mass 

Merger .  186 

May  20,  1985: 

Queen  City  Bank,  National  Association,  Long  Beach,  Calif 
One  Branch  of  Union  Bank,  Los  Angeles,  Calif 

Purchase .  186 

June  1,  1985: 

First  National  Bank  of  Tempe,  Tempe,  Ariz 
Three  Branches  of  Century  Bank,  Phoenix,  Ariz 

Purchase .  187 

June  1,  1985 

New  Richmond  National  Bank,  New  Richmond,  Ohio 
One  Branch  of  BancOhio  National  Bank,  Columbus,  Ohio 
Purchase  188 

June  1 ,  1985 

Peoples  Bank  of  Mississippi,  National  Association,  Union 
Miss. 

First  National  Bank  of  Newton,  Newton  Miss 
Purchase  189 

June  1,  1985 

Rainier  National  Bank,  Seattle,  Wash 
Bank  of  Stanwood,  Stanwood,  Wash 

Merger  190 

June  3,  1985 

Marine  Bank,  National  Association,  Milwaukee  Wis 
Independence  Bank  Wauwatosa  (N  A  ),  Wauwatosa  Wis 
Merger  191 
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American  National  Bank  of  Riverton  Riverton  Wyo 
F  rst  Wyoming  Bank  National  Association  -  Riverton  River- 
tor  Wyo 

191 

F  rst  National  Bank  of  Sheibyville  Sheibyville,  Tenn 
”he  First  Bank  &  Trust  Tracy  City.  Tenn 
Purchase  192 

June  29.  1985 

>  Dominion  Bann  of  Greater  Hampton  Roads,  National  Associ¬ 
ation  Norfolk,  Va 

Bank  of  Virginia  Beach  Virginia  Beach.  Va 
Merger  193 

June  30.  1 985 

Commerce  Bank  of  St  Louis  County.  Clayton,  Mo 
Commerce  Bank  of  Chesterfield  Chesterfield,  Mo 
Commerce  Bank  of  Fenton,  N  A  Fenton.  Mo 
Commerce  Bank  of  Florissant,  Florissant.  Mo 
Commerce  Bank  of  Manchester,  Manchester,  Mo 
Commerce  Bank-North  County,  St  Louis  County,  Mo 
Commerce  Bank  of  Richmond  Heights,  Richmond  Heights 
Mo 


Commerce  Bank-South  N  A  St  Louis,  Mo 
Commerce  Bank  of  University  City,  University  City.  Mo 
Commerce  Bank  of  Webster  Groves  Webster  Groves,  Mo 
Commerce  Bank-West.  N  A  Maryland  Heights,  Mo 
Commerce  Bank  of  Kirkwood.  N  A  ,  Kirkwood,  Mo 
Merger  194 

June  30.  1985 

The  First  National  Bank  of  Atlanta,  Atlanta,  Ga 
The  Bank  of  Macon  County,  Montezuma.  Ga 
Merger  195 

June  30.  1985 

First  National  Bank  of  the  South.  Ocean  Springs,  Miss 
Metropolitan  National  Bank.  Biloxi,  Miss 
First  State  Bank,  Gulfport  Miss 

Consolidation  195 


‘Notice  of  this  merger  had  not  been  received  at  press  time  for  the 
appropriate  Quarterly  Journal 

NOTE  Information  about  mergers  involving  a  single  operating  bank 
will  be  carried  twice  a  year  in  the  Statistical  Tables  section 


I.  Mergers  consummated  involving  two  or  more  operating  banks. 


The  Office  of  the  Comptroller  of  the  Currency  no  longer  issues  decisions  for  mergers  between  banks  affiliated  with 
the  same  holding  company. 


FARMERS  AND  MERCHANTS  NATIONAL  BANK, 

Winchester,  Va.,  and  Stonewall  Jackson  Bank  and  Trust  Company,  N.A.,  Mount  Jackson,  Va. 


Names  of  banks  and  type  of  transaction 


Farmers  and  Merchants  National  Bank,  Winchester,  Va.  (6084),  with . 

and  Stonewall  Jackson  Bank  and  Trust  Company,  N.A.,  Mount  Jackson,  Va.  (17864),  which  had. 
merged  January  1,  1985,  under  charter  and  title  of  the  former.  The  merged  bank  at  date  of 
merger  had . 


Total  assets 


Banking  offices 

In  To  be 

operation  operated 


$248,851,000 

11,293,000 

248,851,000 


18  _ 

3 

_  21 


THE  FIRST  NATIONAL  BANK  OF  SAINT  CHARLES, 

St.  Charles,  Mo.  and  Landmark  Bank  of  St.  Charles  County,  N.A.,  St.  Charles  County,  Mo. 

Banking  offices 

Names  of  banks  and  type  of  transaction  Total  assets  ^  To~be~ 

operation  operated 


Landmark  Bank  of  St.  Charles  County,  N. A.,  St.  Charles  County,  Mo.  (16383),  with .  $  32,952,000  1  _ 

The  First  National  Bank  of  Saint  Charles,  St.  Charles,  Mo.  (260),  which  had .  107,437,000  2 

merged  April  1,  1985,  under  charter  of  the  latter  and  title  of  “Landmark  Bank  of  St.  Charles 

County,  N.A."  The  merged  bank  at  date  of  merger  had .  140,389,000  _  3 


FLAGSHIP  NATIONAL  BANK  OF  MIAMI, 

Miami,  Fla.,  and  Sun  Bank  of  Miami,  Miami,  Fla.,  and  Sun  Bank/Miami,  National  Association,  Miami,  Fla. 


Names  of  banks  and  type  of  transaction 


Flagship  National  Bank  of  Miami,  Miami,  Fla.  (12047),  with . 

and  Sun  Bank  of  Miami,  Miami,  Fla.,  which  had . 

and  Sun  Bank/Miami,  National  Association,  Miami,  Fla.  (20597),  which  had . 

merged  April  1,  1985,  under  charter  and  title  of  the  latter.  The  merged  bank  at  date  of  merger 
had . 


Total  assets 


Banking  offices 


In  To  be 

operation  operated 


$938,155,000  13 

462,741,000  14 

120,000  0 

938,115.000  _ 


26 


THE  NATIONAL  BANK  OF  BLOOMINGTON, 
Bloomington,  III.,  and  Corn  Belt  Bank,  Bloomington,  III. 


Names  of  banks  and  type  of  transaction 


The  National  Bank  of  Bloomington,  Bloomington,  III.  (14178),  with . 

and  Corn  Belt  Bank,  Bloomington,  III.,  which  had . 

merged  April  1,  1985,  under  charter  of  the  former  and  title  of  “BancMidwest-McLean  County, 
National  Association."  The  merged  bank  at  date  of  merger  had . 


Total  assets 


Banking  offices 

In  To  be 

operation  operated 


$128,514,000  3 

142,990,000  1 


269,504,000 


THE  PEOPLES  NATIONAL  BANK  OF  CENTRAL  PENNSYLVANIA, 
State  College,  Pa  ,  and  Farmers  Community  Bank,  State  College,  Pa. 


Names  of  banks  and  type  of  transaction 


Farmers  Community  Bank,  State  College,  Pa,,  with . 

and  The  Peoples  National  Bank  of  Central  Pennsylvania.  State  College.  Pa  (12261),  which  had 
merged  April  1,  1985,  under  charter  and  title  of  the  latter  The  merged  bank  at  date  of  merqer 
had 


Total  assets 


Banking  offices 

In  To  be 

operation  operated 


$  62,420.000  5 

140,754,000  9 


203,174,000 


14 


COMPTROLLER  S  DECISION 

On  September  21,  1983,  application  was  made  to  the 
Office  of  the  Comptroller  of  the  Currency  for  prior 
authorization  to  merge  Farmers  Community  Bank, 
State  College,  Pa  (Farmers),  into  Peoples  National 
Bank  of  Central  Pennsylvania,  State  College,  Pa  (Peo¬ 
ples).  This  application  is  based  on  an  agreement 
finalized  between  Farmers  and  Peoples  on  July  12 
1983 

As  of  June  30,  1983,  Farmers,  an  independent  bank, 
had  total  deposits  of  $52  million  and  operated  five 
banking  offices  in  Centre  County.  On  the  same  date, 
Peoples,  the  sole  subsidiary  of  Peoples  National 
Bancorp,  Inc  ,  State  College,  Pa  had  total  deposits  of 
$110  million  and  operated  nine  banking  offices  in 
Centre  County 

The  relevant  geographic  market  for  this  proposal  is 
Centre  County,  where  Farmers  operates  all  its  offices 
and  derives  over  75  percent  of  its  deposits.  As  of  June 
30,  1983,  there  were  10  depository  financial  institu¬ 
tions  serving  the  market,  with  total  deposits  of  $710 
million  Peoples  ranks  fourth  in  deposit  market  share 
with  16  percent  and  Farmers  ranks  fifth  with  7  percent; 
the  resulting  bank  would  rank  second  with  23  percent. 

Substantial  competition  is  provided  by  Mid-State  Bank 
and  Trust  Company,  Altoona,  Pa  ,  which  operates  ten 
branches  in  Centre  County  with  total  deposits  of  $133 
million  representing  a  19  percent  market  share  and  an 
additional  15  branches  in  other  counties  for  an  aggre¬ 
gate  deposit  total  of  $495  million 

Mellon  Bank  (Central),  State  College,  Pa  ,  has  a  17 
percent  market  share  and  operates  seven  branches  in 
Centre  County  Overall,  Mellon  Bank  (Central),  a  sub- 
vO  ary  of  Mellon  National  Corporation.  Pittsburgh,  Pa 
Me  on)  operates  27  branches  with  total  deposits  of 
$465  million  Mellon  is  the  state's  largest  banking 
orgar  /afior  /vifh  approximately  $25  billion  in  assets 
jn  ted  Federal  Cavings  Bank  in  State  College  (here- 
after  >nifed)  t  as  tk  e  largest  deposit  market  share  in 


the  relevant  market  with  32  percent.1  United  has 
employed  a  specialist  to  expand  its  commercial  and 
consumer  lending  activities  and  reports  $33  million  in 
commercial  loans  as  of  February  1984. 

Also  with  one  office  in  the  county  is  County  National 
Bank,  Clearfield,  Pa.,  with  approximately  $18  million  in 
county  deposits  and  about  $127  million  in  deposits  at 
offices  outside  Centre  County.  Unitas  National  Bank 
has  one  office  in  State  College  with  $5  8  million  in 
deposits  Headquartered  in  Huntingdon,  it  lists  $71 
million  in  total  deposits.  Three  other  commercial  banks 
are  located  in  the  county  as  well  In  addition,  three 
savings  and  loan  associations  have  entered  the  mar¬ 
ket  since  the  application  was  filed.  Landmark  Savings 
Association,  Pittsburgh,  Pa.,  received  approval  in 
April,  1984  to  establish  a  branch  in  State  College. 
Landmark  Savings  Assocation  has  $1.2  billion  in  as¬ 
sets  Commercial  Credit  Savings  and  Loan  Associa¬ 
tion.  Pittsburgh.  Pa.,  and  Horizon  Savings  Association, 
Lewistown,  Pa.,  are  the  other  new  entrants. 

A  number  of  financial  institutions  that  do  not  have  an 
office  in  Centre  County  exert  a  competitive  influence 
by  virtue  of  their  proximity  to  the  county  Such  institu¬ 
tions  include:  Commonwealth  Bank  and  Trust  Com¬ 
pany,  National  Association,  Williamsport,  Pa.,  with 
$452  million  in  deposits,  Clearfield  Bank  and  Trust 
Company,  Clearfield.  Pa.,  with  total  deposits  of  $78  6 


'This  Office  has  previously  included  savings  institutions  in  the 
relevant  line  of  commerce  when  they  are  legally  empowered  to  offer 
services  similar  to  those  offered  by  commercial  banks  and  when 
they  are  presently  offering  those  services  or  likely  to  offer  such 
service  in  the  future  Decision  of  the  Comptroller  of  the  Currency  on 
the  Application  to  Merge  Commercial  National  Bank  of  Little  Rock 
Little  Rock  Arkansas  May  27.  1983,  Decision  of  the  Comptroller  of 
the  Currency  on  the  Application  to  Merge  the  Connecticut  Bank  and 
Trust  Company.  Hartford.  Connecticut  December  1.  1983.  Decision 
of  the  Comptroller  of  the  Currency  on  the  Application  to  Merge 
Connecticut  National  Bank  &  Trust  Company  March  26  198?  The 
Garn  St  Germain  Act  Depository  Institutions  Act  of  1982.  PL 
97-320  October  15.  1982.  Title  III,  empowers  federal  savings  banks 
to  put  up  to  10  percent  of  their  assets  in  general  commercial 
lendinq  40  percent  in  commercial  construction  lending  30  percent 
in  inventory  financing  and  floor  planning  for  dealers  of  consumer 
goods  and  10  percent  for  equipment  leasing 


million  and  The  National  Bank  of  the  Commonwealth, 
headquartered  in  Indiana,  Pa.  with  an  office  6  miles 
from  the  Centre  County  line  and  total  deposits  of  $255 
million.  These  banks  have  been  successful  in  deriving 
loans  from  Centre  County  as  evidenced  by  recent 
mortgage  and  security  lien  recordings. 

Competition  is  also  provided  by  numerous  out-of-area 
firms  that  heavily  advertise  their  financial  services  in 
publications  distributed  within  Centre  County  and  pro¬ 
vide  easy  customer  access  through  toll-free  telephone 
numbers.  Included  among  these  institutions  are 
Citibank,  National  Association,  New  York,  N.Y.  and 
The  Chase  Manhattan  Bank,  National  Association, 
New  York,  N.Y. 

Another  layer  of  competition  is  provided  by  nonbank 
financial  institutions.  For  example,  Merrill  Lynch  & 
Company,  Inc.  and  its  subsidiary,  Merrill  Lynch  Mort¬ 
gage  Corporation  have  offices  in  State  College.  Merrill 
Lynch  offers  interest-bearing  checking  accounts, 
credit  cards,  money  market  accounts  and  personal 
and  mortgage  loans.  Household  Finance  Consumer 
Discount  Company,  with  two  Centre  County  offices, 
offers  a  wide  range  of  lending  services,  including 
installment  sales  financing  and  commercial  leasing. 
The  Kissell  Company,  a  subsidiary  of  PNC  Financial 
Corporation,  Pittsburgh,  Pa.,  has  an  office  in  State 
College  and  offers  a  complete  range  of  consumer 
lending  services  and  also  makes  business  loans. 
Finance  One,  a  subsidiary  of  Manufacturers  Hanover 
Corporation,  New  York,  N.Y.,  is  engaged  in  consumer 
lending  from  its  office  in  Bellefonte,  Centre  County. 
Dean  Witter,  which  offers  deposit  and  lending  serv¬ 
ices,  is  a  subsidiary  of  Sears  Roebuck  &  Company 
and  has  an  office  in  Centre  County.  Although  none  of 
these  institutions  offers  all  of  the  services  offered  by  a 
commercial  bank,  in  the  aggregate  they  provide  via¬ 
ble  alternatives  for  virtually  all  banking  services. 

Any  antitrust  judgment  based  only  on  those  deposits 
contained  within  the  office  confines  of  financial  serv¬ 
ices  providers  in  Centre  County  would  be  unrealistic. 
Such  a  basis  distorts  commercial  and  competitive 
realities  by  overstating  the  competitive  significance 
and  market  power  of  local  banks  like  the  applicants, 
understating  the  competitive  importance  of  those  fi¬ 
nancial  services  providers  with  a  presence  in  the 
market  but  with  most  of  their  resources  located  else¬ 
where,  and  omitting  entirely  firms  that  compete  in  the 
County  even  though  they  have  no  office  located  there. 
Because  of  these  distortions,  market  structure  data 
based  on  locally  based  deposits  can  lead  to  incorrect 
competitive  conclusions  and  therefore  must  be  dis¬ 
counted. 

If  analysis  of  this  merger  is  limited  solely  to  a  structural 


analysis  based  on  market  share  figures  and 
Herfindahl-Hirschman  Index  (HHI)  calculations,  the 
apparent  competitive  effect  of  the  merger  may  sug¬ 
gest  that  closer  scrutiny  is  warranted  For  example, 
the  post-merger  increase  in  the  HHI  for  a  line  of 
commerce  including  commercial  banks  and  thrift  in¬ 
stitutions  would  be  235,  a  figure  that  suggests  a 
notable  increase  in  concentration.  However,  it  is  well 
established  that  structural  analysis  concerning  market 
shares  and  concentration  are  never  conclusive  indi¬ 
cators  of  probable  anticompetitive  effects;  at  most 
they  give  rise  to  an  inference  which  may  be  rebutted 
by  nonstructural  analysis  of  the  relevant  markets.2  The 
Supreme  Court,  in  Times  Picayune  Publishing  Co  v 
United  States ,  345  U  S.  594,  612  (1953),  recognized 
that  focusing  exclusively  upon  absolute  market  share 
can  produce  an  inaccurate  view  of  actual  power, 
stating:  “[ojbviously,  no  magic  inheres  in  the  numbers; 
‘the  relative  effect  of  percentage  command  of  a  market 
varies  with  the  setting  in  which  that  factor  is  placed.' 

.  .  (citations  omitted).  Similarly,  another  court  has 
stated: 

There  is  not  an  automatic,  direct  relationship 
between  a  particular  concentration  ratio  and  the 
competitive  performance  in  any  particular  bank¬ 
ing  market;  concentration  ratios  based  on  com¬ 
mercial  bank  deposits  are  useful  only  as  a  starting 
point  of  analysis.  ( First  National  State  Bancorp, 
supra,  499  F  Sup.  at  805,  (footnote  omitted).) 

One  deficiency  in  purely  structural  analysis  is  that 
market  share  data  can  give  an  inaccurate  picture  of  a 
firm's  true  competitive  capacity.  This  is  particularly 
true  where  market  shares  would  not  reflect  the  capac¬ 
ity  of  such  firms  to  divert  resources  from  the  external 
markets  in  response  to  an  attempt  to  exercise  market 
power  in  the  relevant  market.  The  true  future  compet¬ 
itive  ability  of  such  firms  is  substantially  greater  than 
their  existing  market  shares  particularly  if  the  firms' 
existing  market  shares  are  a  relatively  small  portion  of 
their  total  output.3 

This  diversion  theory  can  be  properly  applied  to 
depository  institution  product  markets.  When  viewed 
from  the  asset  side,  because  of  the  mobility  of  funds, 
lendable  money  can  be  easily  diverted  and  made 
immediately  available  at  the  Centre  County  Offices  of 
the  financial  institutions  from  other  areas  in  their 
branch  network  where  loan  demand  is  lean.  Other 


2United  States  v  Marine  Bancorporation,  418  US  602.  631-32 
(1974);  U  S  v  General  Dynamics  Corp  ,  415  U  S  486,  498  (1974), 
Philadelphia  National  Bank  supra.  374  U  S  363-65  Brown  Shoe  v 
United  States.  370  U  S  294  321-22  (1962)  United  States  v  First 
National  State  Bancorp  .  499  F  Supp  793  (D  N  J  1980) 

3See  2  P  Areeda  &  D  Turner,  Antitrust  Law  H  523.  pp  358-59  W 
Landes  &  R  Posner.  Market  Power  in  Antitrust  Cases  94  Harv  L 
Rev  937  at  963-67  (1981) 
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d;  services  ana  expertise  of  the  state's  largest 
Danx  holding  company  (Mellon)  are  also  readily  ob- 
tamabie  m  Centre  County  at  convenient  branch  loca- 

An  important  antitrust  development  bearing  on  this 
case  occurred  on  June  19,  1984,  subsequent  to  the 
mg  of  this  application,  when  the  Supreme  Court 
decided  in  Copperweld  Corp  v  Independence  Tube 
^orp  ,  ’984-2  Trade  Cases  f  66,065,  that  for  antitrust 
purposes  a  wholly  owned  subsidiary  and  its  parent 
"must  be  viewed  as  a  single  economic  unit"  because: 
La]  parent  and  its  wholly  owned  subsidiary  have  a 
complete  unity  of  interest.  Their  objectives  are  com¬ 
mon,  not  disparate,  their  general  corporate  actions  are 
guided  or  determined  not  by  two  separate  conscious¬ 
nesses,  but  one.  They  are  not  unlike  a  multiple  team  of 
horses  drawing  a  vehicle  under  the  control  of  a  single 
driver  [p  65,909], 

Applying  the  Court  s  reasoning  here,  it  would  seem 
appropriate  to  consider  all  or  part  of  the  vast  re¬ 
sources  as  well  as  the  expertise  of  the  parents  of 
financial  services  providers  available  to  the  Centre 
County  banking  market. 

Based  on  the  large  number  of  financial  services 
providers  present  in  the  market  and  the  equally  large 
number  of  out-of-area  institutions  which  actively  solicit 
loans  and  deposits  from  Centre  County,  few  would 
contend  that  a  local  bank,  in  pricing  its  services,  could 
long  ignore  the  availability  of  alternative  banking  serv¬ 
ices  to  local  customers. 

In  issuing  its  revised  Merger  Guidelines  on  June  14. 
1984,  the  Department  of  Justice  advised  that  "[t]he 
revisions  are  intended  to  correct  any  misperception 
that  the  Guidelines  are  a  set  of  rigid  mathematical 
formulas  that  ignore  market  realities  .  .  .”  The  Depart¬ 
ment  stated  that  "[t]he  unifying  theme  of  the  Guide¬ 
lines  is  that  mergers  should  not  be  permitted  to  create 
or  enhance  market  power  or  to  facilitate  its  exercise." 
(Section  1,  p  2)  (Emphasis  added)  Recently,  the 
Supreme  Court  defined  market  power  as  the  ability  to 
raise  prices  above  those  that  would  be  charged  in  a 
competitive  market  See,  Jefferson  Parish  Hosp  Dist. 

2  v  Hyde.  1984-1  Trade  Cases  <1  65,908  n  46 
'"184)  And  in  Valley  Liquors  v  Renfield  Importers, 
678  F  2d  742  (7th  Cir  1982),  the  Court  in  an 
antitrust  case  attributed  the  following  meanings  to  the 
market  power  at  p  745 

fhat  is  power  to  raise  prices  significantly 
competitive  level  without  losing  all  of 
A  firm  that  has  no  market 

jni  /  to  adopt  policies  fhat  disservice 
sumers  t  cannot  afford  to  And  if  if  blun¬ 


ders  and  does  adopt  such  a  policy,  market  retri¬ 
bution  will  be  swift 

(See  also,  Graphic  Products  Distributors  v  Itek 
Corp  ,  717  F.2d  1560,  1570  (11th  Cir  1983) ) 

Based  on  a  nonstructural  analysis  of  the  proposed 
merger,  the  Office  finds  that  the  merger  would  not 
substantially  lessen  competition  in  the  relevant  geo¬ 
graphic  market.  The  Centre  County  market  is  pres¬ 
ently  highly  competitive  and  with  the  large  number 
and  variety  of  financial  services  providers  with  County 
offices  or  doing  business  there,  it  is  expected  to 
remain  a  highly  competitive  market.  The  bank  result¬ 
ing  from  this  merger  would  not  possess  substantial 
market  power.  Neither  bank  presently  holds  such 
power.  But  assuming  arguendo  that  the  banks  sepa¬ 
rately  have  or  the  resultant  bank  would  have  substan¬ 
tial  market  power,  should  it  attempt  to  exercise  it, 
market  retribution  will  be  swift."  Other  factors  which 
preclude  the  dominance  of  the  market  by  one  com¬ 
petitor  are  the  strong  local  economy,  which  makes  it 
attractive  to  de  novo  entry,  and  the  liberalization  of  the 
state  s  branching  law  which  facilitates  entry  by  com¬ 
mercial  banks. 

The  Bank  Merger  Act  requires  this  Office  to  consider 
the  financial  and  managerial  resources  and  future 
prospects  of  the  existing  and  proposed  institutions 
and  the  convenience  and  needs  of  the  community  to 
be  served." 

The  financial  and  managerial  resources  of  both  banks 
are  considered  satisfactory.  The  future  prospects  of 
the  proponent  banks,  independently  and  in  combina¬ 
tion,  are  favorable,  as  are  the  expected  effects  of  the 
proposal  on  the  convenience  and  needs  of  the  com¬ 
munity  to  be  served. 

A  review  of  the  record  of  this  application  and  other 
information  available  to  this  Office  as  a  result  of  its 
regulatory  responsibilities  revealed  no  evidence  that 
the  applicants'  records  of  helping  to  meet  the  credit 
needs  of  their  communities,  including  low  and  moder¬ 
ate  income  neighborhoods,  are  less  than  satisfactory 

We  have  reviewed  this  proposal  pursuant  to  the  Bank 
Merger  Act  and  find  that  it  does  not  significantly 
lessen  competition  in  the  relevant  market  Other  fac¬ 
tors  considered  in  evaluating  this  proposal  are  satis¬ 
factory  Accordingly,  the  application  is  approved 

November5,  1984 

SUMMARY  OF  REPORT  BY  ATTORNEY  GENERAL 

In  a  September  21.  1983  letter  you  requested  that  the 
Department  of  Justice  ("Department  )  furnish  a  report, 


pursuant  to  Section  18(c)  of  the  Federal  Deposit 
Insurance  Act,  on  the  competitive  factors  involved  in 
the  proposed  merger  of  Farmers  Community  Bank, 
State  College,  Pennsylvania  (“Bank  ’),  into  the  Peoples 
National  Bank  of  Central  Pennsylvania,  State  College, 
Pennsylvania  (“Applicant”).  By  a  letter  of  November 
18,  1983,  the  Department  submitted  its  competitive 
factors  report  concluding  that  the  proposed  merger 
would  have  a  significantly  adverse  effect  on  competi¬ 
tion.  That  conclusion  was  based  on  the  information 
contained  in  the  application  and  other  data  then 
available  to  us.  However,  new  information  obtained 
subsequent  to  the  date  of  our  report  has  caused  us  to 
revise  our  initial  conclusion. 

The  Department  has  conducted  a  formal  investigation 
of  the  competitive  effects  of  the  proposed  merger.  We 
requested  and  received  additional  information  from 
Applicant  and  Bank,  conducted  telephone  interviews 
with  various  persons  and  organizations  located  both  in 
Centre  County  and  in  adjacent  counties,  and  received 
and  reviewed  the  Supplementary  Economic  Brief  filed 
by  the  parties  on  July  2,  1984,  with  your  office. 

The  Centre  County  banking  market  is  considered  by 
most  bank  and  thrift  officials  to  be  the  most  attractive 
banking  market  in  Central  Pennsylvania.  Population  in 
the  county  is  expected  to  continue  to  grow  signifi¬ 
cantly  because  of  increased  employment  opportuni¬ 
ties  available  in  the  county.  The  population  of  Centre 
County  is  projected  to  increase  approximately  21 
percent  by  the  year  2010.  The  number  of  housing  units 
increased  32.8  percent  from  1970  to  1980,  almost 
double  the  rate  of  increase  for  the  state.  The  number 
of  business  establishments  in  the  county  increased 
40.2  percent  between  1972  and  1981.  The  emphasis 
on  research  at  Pennsylvania  State  University  is  ex¬ 
pected  to  attract  still  more  new  business  to  the  area, 
especially  so-called  hi-tech  industries. 

The  fact  that  within  the  last  twelve  months  two  new 
savings  and  loan  associations  have  entered  the  mar¬ 
ket,  and  a  third  plans  to  open  its  doors  as  a  full  service 
institution  in  October  1984,  lends  further  support  to  the 
attractiveness  of  Centre  County  to  depository  institu¬ 
tions.  In  addition,  State  College  contains  an  “agency 
office"  of  an  out-of-county  savings  and  loan  associa¬ 
tion  of  which  we  were  not  aware  at  the  time  of  our 


report.  This  agency  office  appears  to  be  providing 
effective  competition  to  Centre  County  depository  in¬ 
stitutions  for  a  number  of  financial  products  and 
services. 

Inclusion  of  these  institutions  reduces  to  some  degree 
the  market  shares  of  Applicant  and  Bank  and  the 
concentration  level  in  the  Centre  County  market  We 
have  also  learned  that  a  commercial  bank  from 
Johnstown,  Pennsylvania,  has  been  seriously  consid¬ 
ering,  and  has  taken  some  steps  toward,  opening  de 
novo  offices  in  Centre  County.  Furthermore,  several 
other  commercial  banks  have  indicated  to  us  that  they 
view  Centre  County  as  an  attractive  market  and  are 
considering  establishing  de  novo  offices  in  State  Col¬ 
lege. 

There  are  also  several  commercial  banks  and  other 
financial  service  companies  which  do  not  have  a 
physical  presence  in  Centre  County  but  do  substantial 
business  within  the  county.  Northern  Central  Bank  in 
Williamsport,  Pennsylvania,  holds  $9.75  million  of  con¬ 
sumer  and  commercial  loans  in  the  county.  During  a 
three-month  period  earlier  this  year,  a  total  of  55  firms 
recorded  new  mortgages  in  Centre  County.  Similarly, 
over  100  firms  recorded  secured  transactions  other 
than  mortgages  in  the  county  during  the  same  three- 
month  period. 

Centre  County  therefore  is  clearly  an  attractive  bank¬ 
ing  market  for  de  novo  entry.  The  recent  entry  and 
planned  entry  by  new  firms  indicate  that  barriers  to 
entry  are  low.  These  factors,  and  the  competition  they 
suggest,  lead  us  to  conclude  now  that  there  are 
mitigating  circumstances  decreasing  the  impact  of  the 
high  levels  of  concentration  and  market  shares  result¬ 
ing  from  the  proposed  merger. 

Therefore,  we  conclude  based  on  all  of  the  information 
now  available  to  us  that  the  proposed  merger  between 
Peoples  National  Bank  of  Central  Pennsylvania  and 
Farmers  Community  Bank  would  not  be  significantly 
adverse  to  competition.1 


'The  analysis  set  forth  in  this  letter  is  based  solely  on  the  specific 
facts  contained  in  this  application  and  such  other  facts  as  are 
presently  available  The  letter  is  not  intended  and  should  not  be 
relied  upon,  as  a  precedent  or  policy  of  the  Division 
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TRUST  COMPANY  BANK  OF  SOUTH  GEORGIA.  NATIONAL  ASSOCIATION. 
Albany.  Ga  .,  and  Farmers  Bank  of  Pelham,  Pelham.  Ga. 


Names  of  banks  and  type  of  transaction 


Total  assets 


Farmers  Bank  of  Pelham,  Pelham,  Ga  .  with . 

and  Trust  Company  Bank  of  South  Georgia,  National  Association,  Albany,  Ga.  (14907),  which 
had 

merged  April  1,  1985,  under  charter  and  title  of  the  latter  The  merqed  bank  at  date  of  meraer 
had 


$  33,484,000 
99,282,000 
132,235,000 


Banking  offices 

In  To  be 

operation  operated 

3  _ 

6  _ 


9 


COMPTROLLER'S  DECISION 

On  December  21,  1984,  an  application  was  filed  with 
the  Office  of  the  Comptroller  of  the  Currency  to  merge 
Farmers  Bank  of  Pelham,  Pelham,  Ga  (Farmers),  into 
Trust  Company  Bank  of  South  Georgia,  National  As¬ 
sociation,  Albany,  Ga  (TCB)  The  application  was  filed 
pursuant  to  an  Agreement  of  Acquisition  finalized 
between  Farmers  and  TCB  on  November  14,  1984 

As  of  September  30,  1984,  Farmers,  an  independent 
bank,  held  total  deposits  of  $29  million  in  three  offices. 
On  the  same  date,  TCB  held  total  deposits  of  $85 
million  in  six  offices.  TCB  is  a  subsidiary  of  Trust 
Company  of  Georgia,  Atlanta,  Ga.,  a  $6  billion  bank 
holding  company 

The  relevant  geographic  market  for  this  proposal  is  the 
town  of  Pelham  and  surrounding  areas  in  Mitchell 
County,  where  all  three  offices  of  Farmers  are  located 
In  this  market,  Farmers  ranks  second  among  four 
competing  banks,  with  26  percent  of  market  deposits 

TCB  operates  no  offices  in  the  relevant  geographic 
market  and  its  closest  office  is  located  approximately 
20  miles  north  Consummation  of  this  proposal  will 
merely  replace  one  competitor  in  the  market  with 
another,  significantly  larger  institution,  while  permitting 
TCB  to  enter  a  market  where  it  does  not  currently 
compete  directly 

The  Bank  Merger  Act  requires  this  Office  to  consider 
the  financial  and  managerial  resources  and  future 
prospects  of  the  existing  and  proposed  institutions 
and  the  convenience  and  needs  of  the  community  to 


be  served  The  financial  and  managerial  resources  of 
TCB  are  considered  satisfactory.  Farmers  has  recently 
experienced  increased  loan  losses  and  diminished 
liquidity  reflecting  the  depressed  farm  economy  of  the 
Mitchell  market.  Consummation  of  the  proposal  will 
provide  the  market  with  the  services  of  a  considerably 
larger  and  more  sophisticated  financial  institution. 
Consequently,  the  future  prospects  of  the  resulting 
bank  are  favorable,  as  are  the  expected  effects  of  the 
proposal  on  the  convenience  and  needs  of  the  com¬ 
munity  to  be  served. 

A  review  of  the  record  of  this  application  and  other 
information  available  to  this  Office  as  a  result  of  its 
regulatory  responsibilities,  revealed  no  evidence  that 
the  applicants'  records  of  helping  to  meet  the  credit 
needs  of  their  communities  including  low  and  moder¬ 
ate  income  neighborhoods,  are  less  than  satisfactory. 

We  have  reviewed  this  proposal  pursuant  to  the  Bank 
Merger  Act  and  find  that  it  does  not  significantly 
lessen  competition  in  the  relevant  market.  Other  fac¬ 
tors  considered  in  evaluating  this  proposal  are  satis¬ 
factory.  Accordingly,  the  application  is  approved 

February  15,  1985 


SUMMARY  OF  REPORT  BY  ATTORNEY  GENERAL 

We  have  reviewed  this  proposed  transaction  and 
conclude  that  it  would  not  have  a  significantly  adverse 
effect  on  competition 
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THE  FIRST  NATIONAL  BANK  OF  TONKAWA, 
Tonkawa,  Okla.,  and  the  Bank  of  Hunter,  Hunter,  Okla. 


Names  of  banks  and  type  of  transaction 


The  Bank  of  Hunter,  Hunter,  Okla.,  with . 

was  purchased  April  4,  1985,  by  The  First  National  Bank  in  Tonkawa,  Tonkawa,  Okla.  (11397), 

which  had . 

After  the  purchase  the  receiving  bank  had . 


Total  assets 


Banking  offices 

In  To  be 

operation  operated 


$  1,254,000  1  _ 

32,563,000  1  _ 

35,359,000  _  2 


COMPTROLLER’S  DECISION 

On  April  4,  1985,  application  was  made  to  the  Comp¬ 
troller  of  the  Currency  to  grant  prior  written  approval 
for  First  National  Bank  in  Tonkawa,  Tonkawa,  Okla. 
(Assuming  Bank),  to  purchase  certain  assets  and 
assume  certain  liabilities  of  Bank  of  Hunter,  Hunter, 
Okla.  (Hunter).  The  application  rests  upon  an  agree¬ 
ment,  incorporated  herein  by  reference  the  same  as  if 
fully  set  forth,  negotiated  between  the  Assuming  Bank 
and  the  Federal  Deposit  Insurance  Corporation  (FDIC) 
as  receiver  of  Hunter.  For  reasons  set  forth  below,  the 
application  is  hereby  approved  and  the  Assuming 
Bank  is  authorized  to  consummate  the  purchase  and 
assumption  transaction  immediately. 

The  bank  was  declared  insolvent  by  the  Oklahoma 
State  Banking  Commissioner  on  April  4,  1985,  and 
was  placed  in  the  hands  of  the  FDIC  as  receiver.  The 
Comptroller  has  now  been  asked  to  grant  his  written 
approval  of  the  proposed  agreement  negotiated  be¬ 
tween  the  FDIC  and  Assuming  Bank  by  which  the 
latter  would  purchase  certain  assets  and  assume 
certain  liabilities  of  Hunter. 

Under  the  Bank  Merger  Act,  12  U.S.C.  1828(c),  the 
Comptroller  cannot  approve  a  purchase  and  assump¬ 
tion  transaction  which  would  have  certain  proscribed 
anticompetitive  effects  unless  he  finds  these 
anticompetitive  effects  to  be  clearly  outweighed  in  the 
public  interest  by  the  probable  effect  of  the  transaction 
in  meeting  the  convenience  and  needs  of  the  commu¬ 
nity  to  be  served.  Additionally,  the  Comptroller  is 
directed  to  consider  the  financial  and  managerial 
resources  and  future  prospects  of  the  existing  and 
proposed  institutions,  and  the  convenience  and  needs 
of  the  community  to  be  served.  When  necessary, 
however,  to  prevent  the  evils  attendant  upon  the 
failure  of  a  bank,  the  Comptroller  can  dispense  with 
the  standards  applicable  to  usual  acquisition  transac¬ 
tions  and  need  not  consider  reports  on  the  competitive 


effects  of  the  transaction  ordinarily  solicited  from  the 
Department  of  Justice  and  other  banking  agencies 
He  is  authorized  in  such  circumstances  to  act  imme¬ 
diately  in  his  sole  discretion  to  approve  such  a  trans¬ 
action  and  to  authorize  its  immediate  consummation 

The  proposed  acquisition  will  be  in  accord  with  all 
pertinent  provisions  of  the  National  Bank  Act  and  will 
prevent  a  disruption  of  banking  services  to  the  Hunter 
community.  Assuming  Bank  has  sufficient  financial 
resources,  and  this  acquisition  will  enable  it  to  en¬ 
hance  the  banking  services  offered  in  the  Hunter 
community. 

The  Comptroller  finds  that  the  anticompetitive  effects 
of  the  proposed  transaction,  if  any,  are  clearly  out¬ 
weighed  in  the  public  interest  by  the  probable  effect  of 
the  proposed  transaction  in  meeting  the  convenience 
and  needs  of  the  community  to  be  served.  For  these 
reasons,  the  Assuming  Bank’s  application  to  assume 
certain  liabilities  and  purchase  certain  assets  of 
Hunter,  as  set  forth  in  the  agreement,  is  approved.  The 
Comptroller  further  finds  that  the  failure  of  Hunter 
requires  him  to  act  immediately,  as  contemplated  by 
the  Bank  Merger  Act,  to  prevent  disruption  of  banking 
services  to  the  community;  and  the  Comptroller  thus 
waives  publication  of  notice,  dispenses  with  solicita¬ 
tion  of  competitive  reports  from  other  agencies,  and 
authorizes  the  transaction  to  be  consummated  imme¬ 
diately. 

Assuming  bank  is  alsc  authorized  to  operate  Hunter's 
main  office  as  a  branch. 

April  4,  1985 

Due  to  the  emergency  nature  of  the  situation,  a  report 
was  not  requested  from  the  Attorney  General 
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THE  FIRST  NATIONAL  BANK  OF  HOPE, 

Hope.  N  J  and  One  Branch  of  United  Jersey  Bank  Northwest,  Dover,  N.J. 


Names  of  banks  and  type  of  transaction 


Total  assets 


One  Branch  of  United  Jersey  Bank.  Northwest,  Dover,  N.J.,  with .  54  431  qqq 

was  purchased  April  8.  1985,  by  The  First  National  Bank  of  Hope,  Hope,  N  J.  (101 18),  which  had.  44,657,000 

After  the  purchase  was  effected  the  resulting  bank  had .  49,138,000 


Banking  offices 

In  To  be 

operation  operated 


1 

1 

_  2 


COMPTROLLER  S  DECISION 

An  application  was  filed  on  September  17,  1984  with 
the  Office  of  the  Comptroller  of  the  Currency  by  The 
First  National  Bank  of  Hope,  Hope,  N.J.  (FNB),  to 
purchase  certain  of  the  assets  and  assume  certain  of 
the  liabilities  of  the  Great  Meadows  Branch,  located  in 
Independence  Township,  N  J.,  of  United  Jersey 
Bank/Northwest,  Dover,  N.J.  (United  Jersey).  The  ap¬ 
plication  is  based  upon  a  written  agreement  executed 
by  the  banks  on  July  5,  1984. 

As  of  June  30,  1984,  FNB,  a  unit  bank,  held  total 
deposits  of  $40  million,  United  Jersey’s  Great  Mea¬ 
dows  Branch  has  deposits  of  $7  million. 

The  relevant  geographic  market  for  this  proposal  is 
Independence  Township  and  the  immediately  sur¬ 
rounding  area.  Within  this  market,  there  are  1 1  finan¬ 
cial  institutions  holding  total  deposits  of  $287  million 
This  Office  has  previously  determined  that,  in  the  State 
of  New  Jersey,  thrift  institutions  are  substantial  com¬ 
petitors  of  commercial  banks  Accordingly,  the  thrift 
institution  operating  in  the  market  is  included  in  this 
analysis  United  Jersey,  which  operates  four  offices 
within  this  market,  is  the  largest  financial  institution 
with  a  19  5  percent  market  share;  FNB  is  the  fourth 
largest  with  a  10  4  percent  market  share.  Upon  con¬ 
summation,  FNB  would  become  the  third  largest  finan¬ 
cial  institution  with  a  12  8  percent  market  share  and 
United  Jersey  would  drop  to  the  second  largest  with  a 
1  7  2  percent  market  share  There  would  be  no  change 
in  the  number  of  competitors  in  the  market  and  con¬ 
summation  would  actually  result  in  a  lowering  of  the 
Herfindahl-Hirschman  Index  In  light  of  the  above,  this 
Office  finds  that  the  proposed  transaction  would  not 
have  an  adverse  effect  on  competition 


The  Bank  Merger  Act  requires  this  Office  to  consider 
the  financial  and  managerial  resources  and  future 
prospects  of  the  existing  and  proposed  institutions, 
and  the  convenience  and  needs  of  the  community  to 
be  served.  1  We  find  the  financial  and  managerial 
resources  of  both  banks  to  be  satisfactory.  The  future 
prospects  of  the  buying  bank  are  considered  favor¬ 
able,  as  are  the  expected  effects  of  the  proposal  on 
the  convenience  and  needs  of  the  community  to  be 
served 

A  review  of  the  record  of  this  application  and  other 
information  available  to  this  Office  as  a  result  of  its 
regulatory  responsibilities  revealed  no  evidence  that 
the  applicants'  records  of  helping  to  meet  the  credit 
needs  of  their  communities,  including  low  and  moder¬ 
ate  income  neighborhoods,  are  less  than  satisfactory. 

We  have  reviewd  this  proposal  pursuant  to  the  Bank 
Merger  Act  and  find  that  it  does  not  significantly 
lessen  competition  in  the  relevant  market.  Other  fac¬ 
tors  considered  in  evaluating  this  proposal  are  satis¬ 
factory  Accordingly,  the  application  is  approved  as 
conditioned  in  the  transmittal  letter. 

February  4,  1985 


SUMMARY  OF  REPORT  BY  ATTORNEY  GENERAL 

We  have  reviewed  this  proposed  transaction  and 
conclude  that  it  would  not  have  a  significantly  adverse 
effect  on  competition 


NATIONAL  SECURITY  BANK, 

Newport,  Oreg.,  and  One  Branch  of  The  Oregon  Bank,  Portland,  Oreg. 


Names  of  banks  and  type  of  transaction 


One  Branch  of  The  Oregon  Bank,  Portland,  Oreg.,  with . 

was  purchased  April  10,  1985,  by  National  Security  Bank,  Newport,  Newport,  Oreg.  (14306), 

which  had . 

After  the  purchase  was  effected  the  resulting  bank  had . 


Total  assets 


Banking  offices 

In  To  be 

operation  operated 


$  165,000  1  _ 

52,913,000  3  _ 

56,992,000  _  4 


COMPTROLLER'S  DECISION 

On  January  4,  1985,  application  was  made  to  the 
Office  of  the  Comptroller  of  the  Currency  by  National 
Security  Bank,  Newport,  Newport,  Oreg.  (NSB),  to 
purchase  the  assets  and  assume  the  liabilities  of  the 
Yachats  Branch  of  The  Oregon  Bank,  Portland,  Oreg. 
(Oregon  Bank).  The  application  is  based  upon  an 
agreement  entered  into  by  the  two  banks  on  October 
30,  1984. 

As  of  September  30,  1984,  NSB  had  approximately 
$55  million  in  total  assets  and  $48  million  in  total 
deposits.  The  bank  operates  a  main  office  and  two 
branches  in  the  Newport,  Oregon  area.  As  of  the  same 
date,  Oregon  Bank  had  approximately  $995  million  in 
total  assets  and  $844  million  in  total  deposits.  Oregon 
Bank,  headquartered  in  Portland,  operates  a  branch 
system  throughout  Oregon. 

NSB’s  service  area  consists  of  the  towns  of  Newport, 
Toledo,  and  Siletz  and  the  immediately  surrounding 
area.  The  service  area  of  Oregon  Bank’s  Yachats 
Branch  and  the  relevant  geographic  market  for  the 
proposal  consists  of  the  Town  of  Yachats  and  the 
immediately  surrounding  area.  A  review  of  the  markets 
served  by  NSB  and  the  Yachats  Branch  of  Oregon 
Bank  reveals  that  they  are  separate  and  distinct.  The 
office  of  NSB  which  is  closest  to  the  Yachats  Branch  of 
Oregon  Bank  is  located  at  a  distance  of  25  miles. 
Accordingly,  consummation  of  the  proposal  will  not  be 
significantly  adverse  to  competition. 


The  Bank  Merger  Act  requires  this  Office  to  consider 
“.  .  .  the  financial  and  managerial  resources  and  future 
prospects  of  the  existing  and  proposed  institutions 
and  the  convenience  and  needs  of  the  community  to 
be  served.”  The  future  prospects  of  the  resulting  bank 
appear  favorable  as  does  its  ability  to  further  enhance 
its  competitiveness  in  the  market  and  serve  the  con¬ 
venience  and  needs  of  its  customers. 

A  review  of  the  record  of  this  application  and  other 
information  available  to  this  Office  as  a  result  of  its 
regulatory  responsibilities  revealed  no  evidence  that 
the  banks'  records  of  helping  to  meet  the  credit  needs 
of  their  entire  communities,  including  low  and  moder¬ 
ate  income  neighborhoods,  are  less  than  satisfactory 

We  have  analyzed  this  proposal  pursuant  to  the  Bank 
Merger  Act  and  find  that  it  will  not  significantly  lessen 
competition  in  the  relevant  market.  Other  factors  con¬ 
sidered  in  evaluating  the  proposal  are  satisfactory 
Accordingly,  the  application  is  approved. 

February  15,  1985 

SUMMARY  OF  REPORT  BY  ATTORNEY  GENERAL 

We  have  reviewed  this  proposed  transaction  and 
conclude  that  it  would  not  have  a  significantly  adverse 
effect  on  competition 


THE  CENTRAL  TRUST  COMPANY,  NATIONAL  ASSOCIATION 
Cincinnati,  Ohio,  and  The  Southern  Ohio  Bank,  Cincinnati,  Ohio 


Names  of  banks  and  type  of  transaction 

Total  assets 

Banking  offices 

In  To  be 

operation 

operated 

The  Central  Trust  Company,  National  Association,  Cincinnati,  Ohio  (16416),  with 
and  The  Southern  Ohio  Bank,  Cincinnati,  Ohio,  which  had 

merged  April  12,  1985  under  the  charter  and  title  of  the  former  The  merged  bank  at  date  of 
merger  had 

$1,683,324,000 

289,484,000 

1,972,808,000 

47 

13 

60 

THE  FIRST  NATIONAL  BANK  OF  BOSTON, 

Boston,  Mass.,  and  Bank  of  Boston-Barnstable,  N.A.,  Yarmouth  Port,  Mass. 


Names  of  banks  and  type  of  transaction 


Total  assets ' 


The  First  National  Bank  of  Boston,  Boston.  Mass.  (200),  with .  $17,967,909,000 

and  Bank  of  Boston-Barnstable,  N  A  .  Yarmouth  Port,  Mass.  (516),  which  had .  237,028,000 

merged  April  12,  1985,  under  charter  and  title  of  the  former.  The  merged  bank  at  date  of  merger 

bad .  18,204,937,000 


Banking  offices 


In  To  be 

operation  operated 


37 

12 


49 


UNITED  STATES  NATIONAL  BANK  OF  OREGON, 
Portland,  Oreg.,  and  First  State  Bank  of  Elgin,  Elgin,  Oreg. 


Names  of  banks  and  type  of  transaction 


First  State  Bank  of  Elgin,  Elgin,  Oreg.,  with . 

was  purchased  April  12,  1985,  by  United  States  National  Bank  of  Oregon.  Portland,  Oreg. 

(4514),  which  had . 

After  the  purchase  the  receiving  bank  had . 


Banking  offices 

Total  assets-  ^ 

operation  operated 

$  18,169,000  2  _ 

6,423,681,000  184 

_  186 


COMPTROLLER  S  DECISION 

On  April  12,  1985,  application  was  made  to  the 
Comptroller  of  the  Currency  to  grant  prior  written 
approval  for  United  States  National  Bank  of  Oregon, 
Portland,  Oreg  (Assuming  Bank),  to  purchase  certain 
assets  and  assume  certain  liabilities  of  First  State 
Bank  Elgin,  Oreg  (FSB)  The  application  rests  upon 
an  agreement,  incorporated  herein  by  reference  the 
same  as  if  fully  set  forth,  negotiated  between  the 
Assuming  Bank  and  the  Federal  Deposit  Insurance 
Corporation  (FDIC)  as  receiver  of  FSB  For  reasons  set 
forth  below  the  application  is  hereby  approved  and 
•  Assuming  Bank  is  authorized  to  consummate  the 

om  the  December  31  ’984  report  of  condition 
/  ife  Bar  *  of  f  rj  n  and  from  the  March  31  1985  report 


purchase  and  assumption  transaction  immediately. 

On  April  12,  1985,  due  to  the  financial  condition  of 
FSB,  the  Oregon  Superintendent  of  Banks  closed  FSB 
and  appointed  the  FDIC  as  receiver  on  the  same  date 
The  Comptroller  has  not  been  asked  to  grant  his 
written  approval  of  the  proposed  agreement  negoti¬ 
ated  between  the  FDIC  and  Assuming  Bank  by  which 
the  latter  would  purchase  certain  assets  and  assume 
certain  liabilities,  including  all  deposit  liabilities  of  FSB 

Under  the  Bank  Merger  Act,  12  U  SC  1828(c),  the 
Comptroller  cannot  approve  an  assumption  transac¬ 
tion  which  would  have  certain  proscribed  anticompeti¬ 
tive  effects  unless  he  finds  these  anticompetitive  ef 
fects  to  be  clearly  outweighed  in  the  public  interest  by 


the  probable  effect  of  the  transaction  in  meeting  the 
convenience  and  needs  of  the  community  to  be 
served.  Additionally,  the  Comptroller  is  directed  to 
consider  the  financial  and  managerial  resources  and 
future  prospects  of  the  existing  and  proposed  institu¬ 
tions,  and  the  convenience  and  needs  of  the  commu¬ 
nity  to  be  served.  When  necessary,  however,  to  pre¬ 
vent  the  evils  attendant  upon  the  failure  of  a  bank,  the 
Comptroller  can  dispense  with  the  standards  applica¬ 
ble  to  usual  acquisition  transactions  and  need  not 
consider  reports  on  the  competitive  effects  from  the 
consequences  of  the  transaction  ordinarily  solicited 
from  the  Department  of  Justice  and  other  banking 
agencies.  He  is  authorized  in  such  circumstances  to 
act  immediately  in  his  sole  discretion  to  approve  such 
a  transaction  and  to  authorize  its  immediate  consum¬ 
mation. 

The  proposed  acquisition  will  be  in  accord  with  all 
pertinent  provisions  of  the  National  Bank  Act  and  will 
prevent  a  disruption  of  banking  services  to  the  Elgin 
community.  Assuming  Bank  has  sufficient  financial 
resources  and  this  acquisition  will  enable  it  to  enhance 
the  banking  services  offered  in  the  Elgin  community. 

The  Comptroller  finds  that  the  anticompetitive  effects 
of  the  proposed  transaction,  if  any,  are  clearly  out¬ 
weighed  in  the  public  interest  by  the  probable  effect  of 
the  proposed  transaction  in  meeting  the  convenience 
and  needs  of  the  community  to  be  served.  For  these 
reasons,  Assuming  Bank's  application  to  assume  cer¬ 
tain  liabilities  and  purchase  certain  assets  of  FSB,  as 
set  forth  in  the  agreement,  is  approved.  The  Comp¬ 
troller  further  finds  that  the  failure  of  FSB  requires  him 


to  act  immediately,  as  contemplated  by  the  Bank 
Merger  Act,  to  prevent  disruption  of  banking  services 
to  the  community;  and  the  Comptroller  thus  waives 
publication  of  notice,  dispenses  with  solicitation  of 
competitive  reports  from  other  agencies,  and  autho¬ 
rizes  the  transaction  to  be  consummated  immediately 

Assuming  Bank  is  authorized  to  operate  FSB's  former 
offices,  as  branch  offices. 

By  accepting  approval  and  by  consummating  the 
purchase  and  assumption  transaction,  Assuming 
Bank  agrees  to  be  bound  by  the  following  conditions 

1.  An  initial  minimum  ratio  of  primary  capital  to  total 
assets  of  no  less  than  five  percent  (5%).  The  amount  of 
intangible  assets  which  may  be  included  in  capital  for 
purposes  of  this  assessment  is  limited  to  not  more 
than  twenty-five  (25%)  of  tangible  primary  capital. 

2.  Achieve  within  two  (2)  years  and  thereafter  main¬ 
tain  a  ratio  of  primary  capital  to  total  assets  that 
complies  with  the  Comptroller's  minimum  capital  ad¬ 
equacy  guidelines. 

These  conditions  shall  be  deemed  to  be  “conditions 
imposed  in  writing  by  the  agency  in  connection  with 
the  granting  of  any  application  or  other  request"  within 
the  meaning  of  12.  U.S.C.  §  1818(b)(1). 

April  12,  1985 

Due  to  the  emergency  nature  of  the  situation  a  report 
was  not  requested  from  the  Attorney  General. 


BOATMEN’S  FIRST  NATIONAL  BANK  OF  KANSAS  CITY, 

Kansas  City,  Mo.,  and  Boatmen’s  Bank  &  Trust  Co.  of  Kansas  City,  Kansas  City,  Mo.,  and  Charter  Bank  Ward 
Parkway,  N.A.,  Kansas  City,  Mo. 

Banking  offices 

Names  of  banks  and  type  of  transaction  Total  assets  /n  j0  be 

operation  operated 


Boatmen’s  Bank  &  Trust  Co.  of  Kansas  City,  Kansas  City,  Mo.  with .  $  486,285,000  3  - 

Charter  Bank  Ward  Parkway,  N.A.,  Kansas  City,  Mo.  (148758)  with .  82,225,000 

Boatmen's  First  National  Bank  of  Kansas  City,  Kansas  City,  Mo.  (3456)  with .  1,200,006,000  6 

merged  April  15,  1985,  under  the  charter  and  title  of  Boatmen’s  First  National  Bank  of  Kansas 

City. ”  The  merged  bank  at  date  of  merger  had .  1,768.576.000 


★ 


■k 
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BANK  SOUTH,  NATIONAL  ASSOCIATION, 
Atlanta,  Ga..  and  The  Bank  of  Griffin,  Griffin,  Ga. 


Names  of  banks  and  type  of  transaction 


The  Bank  of  Griffin,  Griffin,  Ga.,  with 

and  Bank  South,  National  Association,  Atlanta,  Ga.  (9617),  which  had . 

merged  April  18,  1985,  under  charter  and  title  of  the  latter.  The  merged  bank  at  date  of  meraer 
had . 


Total  assets' 


Banking  offices 

In  To  be 

operation  operated 


$  37,147,000  2 

2,028,381,000  40 


42 


COMPTROLLER'S  DECISION 


On  December  14,  1984,  an  application  was  filed  with 
the  Office  of  the  Comptroller  of  the  Currency  to  merge 
The  Bank  of  Griffin,  Griffin,  Ga  (TBG),  into  Bank  South, 
National  Association,  Atlanta,  Ga  (BSNA).  The  appli¬ 
cation  was  filed  pursuant  to  an  Agreement  and  Plan  of 
Merger  finalized  between  TBG  and  BSNA  on  Novem¬ 
ber  15,  1984 


As  of  September  30,  1984,  TBG,  an  independent 
bank,  held  total  deposits  of  $30  6  million  in  three 
offices  in  Spaulding  County  On  the  same  date,  BSNA 
held  total  deposits  of  $1 ,344  million  BSNA  is  a  wholly 
owned  subsidiary  of  Bank  South  Association,  the  fifth 
largest  bank  holding  company  in  Georgia. 

The  relevant  geographic  market  for  this  proposal  is 
Spaulding  County,  in  which  all  offices  of  TBG  are 
located  Within  this  market,  TBG  holds  12.4  percent  of 
commercial  bank  deposits,  ranking  third  of  three  com¬ 
petitors.  The  market  is  dominated  by  a  subsidiary  of 
the  fourth  largest  bank  holding  company  in  Georgia, 
which  holds  62  1  percent  of  market  deposits  BSNA 
has  no  offices  in  the  relevant  market  and  derives 
nominal  deposits  from  the  market 

BSNA  operates  in  the  five  counties  which  encompass 
downtown  Atlanta,  and  in  eight  counties  throughout 
Georgia  The  nearest  office  of  BSNA  is  14  miles  north 
of  TBG's  northern  branch  office  Georgia  state  law 
prohibits  BSNA  from  entering  Spaulding  County  via 
establishment  of  a  de  novo  branch  This  proposal 
represents  a  market  expansion  effort  by  BSNA  Con- 


*  Asset  figures  are  from  the  March  31  1985  report  of  condition 
information  as  of  date  of  consummation  was  not  available  at  press 


summation  of  the  proposal  will  merely  replace  one 
competitor  in  the  market  with  another,  significantly 
larger  institution,  while  permitting  BSNA  to  enter  a 
market  where  it  currently  does  not  compete. 

The  Bank  Merger  Act  requires  this  Office  to  consider 
.  the  financial  and  managerial  resources  and  future 
prospects  of  the  existing  and  proposed  institutions 
and  the  convenience  and  needs  of  the  community  to 
be  served  The  financial  and  managerial  resources  of 
both  banks  are  considered  satisfactory.  Consumma¬ 
tion  of  the  proposed  merger  will  provide  the  commu¬ 
nity  with  the  services  of  a  considerably  larger  and 
more  sophisticated  banking  institution.  Consequently, 
the  future  prospects  of  the  resulting  bank  are  favor¬ 
able,  as  are  the  expected  effects  on  the  convenience 
and  needs  of  the  community  to  be  served. 

A  review  of  the  record  of  this  application  and  other 
information  available  to  this  Office  as  a  result  of  its 
regulatory  responsibilities  revealed  no  evidence  that 
the  applicants'  records  of  helping  to  meet  the  credit 
needs  of  their  communities,  including  low  and  moder¬ 
ate  income  neighborhoods,  are  less  than  satisfactory. 

We  have  reviewed  this  proposal  pursuant  to  the  Bank 
Merger  Act  and  find  that  it  does  not  significantly 
lessen  competition  in  the  relevant  market.  Other  fac¬ 
tors  considered  in  evaluating  this  proposal  are  satis¬ 
factory  Accordingly,  the  application  is  approved 

March  20,  1985 

SUMMARY  OF  REPORT  BY  ATTORNEY  GENERAL 

We  have  reviewed  this  proposed  transaction  and 
conclude  that  it  would  not  have  a  significantly  adverse 
effect  on  competition 


1  78 


THE  FIRST  BANKERS  OF  TAMPA  BAY,  NATIONAL  ASSOCIATION 
St.  Petersburg,  Fla.,  and  First  Citizens  Bank  of  Florida,  Tampa,  Fla. 


Names  of  banks  and  type  of  transaction 


First  Citizens  Bank  of  Florida,  Tampa,  Fla.,  with . 

and  The  First  Bankers  of  Tampa  Bay.  National  Association,  St.  Petersburg,  Fla.  (14897),  which 

had . 

consolidated  April  26,  1985,  under  charter  and  title  of  the  latter.  The  consolidated  bank  at  date 
of  consolidation  had . 


Total  assets 


Banking  offices 

In  To  be 

operation  operated 


$  30,058,000 
74.424,000 
106,627,000 


2 

4  _ 

_  6 


COMPTROLLER’S  DECISION 

On  January  25,  1985,  an  application  was  filed  with  the 
Office  of  the  Comptroller  of  the  Currency  to  consoli¬ 
date  First  Citizens  Bank  of  Florida,  Tampa,  Fla.  (Citi¬ 
zens),  with  The  First  Bankers  of  Tampa  Bay,  National 
Association,  St.  Petersburg,  Fla.  (First  Bankers).  The 
application  was  filed  pursuant  to  an  Agreement  of 
Consolidation  finalized  between  Citizens  and  First 
Bankers  on  January  16,  1985. 

As  of  Septmeber  30,  1984,  Citizens,  an  independent 
bank,  held  total  deposits  of  $25.6  million  in  two  offices. 
As  of  the  same  date,  First  Bankers,  a  subsidiary  of  The 
First  Bankers  Corporation  of  Florida,  held  total  depos¬ 
its  of  $77  million  in  four  offices. 

The  relevant  geographic  market  for  this  proposal  is  the 
southern  portion  of  the  Tampa  metropolitan  area, 
within  Hillsborough  County,  in  which  both  offices  of 
Citizens  are  located.  Within  this  market,  Citizens  holds 
1  percent  of  commercial  bank  deposits,  ranking  10th 
of  14th  competitors.  The  market  also  contains  five 
savings  and  loan  associations.  First  Bankers  has  no 
offices  in  the  relevant  market  and  derives  nominal 
deposits  from  the  market. 

First  Bankers  operates  in  Pinellas  County,  which  is  on 
the  other  side  of  Tampa  Bay  from  Hillsborough 
County.  The  nearest  office  of  First  Bankers  is  approx¬ 
imately  15  miles  east  of  Tampa.  Florida  state  law 
prohibits  First  Bankers  from  entering  Hillsborough 
County  via  establishment  of  a  de  novo  branch. 

This  proposal  represents  a  market  extension  effort  by 
First  Bankers.  Consummation  of  the  proposal  will 
merely  replace  one  competitor  in  the  market  with 


another,  larger  institution,  while  permitting  First  Bank¬ 
ers  to  enter  a  market  in  which  it  currently  does  not 
compete. 

The  Bank  Merger  Act  requires  this  Office  to  consider 
“.  .  .  the  financial  and  managerial  resources  and  future 
prospects  of  the  existing  and  proposed  institutions 
and  the  convenience  and  needs  of  the  community  to 
be  served.”  The  financial  and  managerial  resources  of 
both  banks  are  considered  satisfactory.  Consumma¬ 
tion  of  the  proposed  merger  will  provide  the  commu¬ 
nity  with  the  services  of  a  larger  and  more  sophisti¬ 
cated  banking  institution.  Consequently,  the  future 
prospects  of  the  resulting  bank  are  favorable,  as  are 
the  expected  effects  on  the  convenience  and  needs  of 
the  community  to  be  served. 

A  review  of  the  record  of  this  application  and  other 
information  available  to  this  Office  as  a  result  of  its 
regulatory  responsibilities  revealed  no  evidence  that 
the  applicants’  records  of  helping  to  meet  the  credit 
needs  of  their  communities,  including  low  and  moder¬ 
ate  income  neighborhoods,  are  less  than  satisfactory 

We  have  reviewed  this  proposal  pursuant  to  the  Bank 
Merger  Act  and  find  that  it  does  not  significantly 
lessen  competition  in  the  relevant  market.  Other  fac¬ 
tors  considered  in  evaluating  this  proposal  are  satis¬ 
factory.  Accordingly,  the  application  is  approved. 

March  26,  1985 

SUMMARY  OF  REPORT  BY  ATTORNEY  GENERAL 

We  have  reviewed  this  proposed  transaction  and 
conclude  that  it  would  not  have  a  significantly  adverse 
effect  on  competition. 
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MBANK  MEMORIAL,  NATIONAL  ASSOCIATION, 
Houston,  Tex  and  MBank  Ashford,  Houston,  Tex. 


Names  of  banks  and  type  of  transaction 

Total  assets 

Banking  offices 

In 

operation 

To  be 
operated 

MBank  Memorial,  National  Association,  Houston,  Tex.  (15896),  with 

$  71,436,000 

1 

and  MBank  Ashford,  Houston.  Tex  (2175),  which  had . 

48,404,000 

1 

merged  April  29,  1985,  under  charter  of  the  former  and  title  of  the  former.  The  merged  bank  at 
date  of  merger  had 

121,702,000 

2 

THE  PARK  NATIONAL  BANK, 

Newark,  Ohio,  and  The  Fairfield  National  Bank  of  Lancaster,  Lancaster,  Ohio 


Names  of  banks  and  type  of  transaction 


The  Fairfield  National  Bank  of  Lancaster,  Lancaster,  Ohio  (7517)  with . 

was  purchased  May  1,  1985,  by  The  Park  National  Bank,  Newark,  Ohio  (9179),  which  had 
After  the  purchase  was  effected,  the  resulting  bank  had . 


Banking  offices 
Total  assets  *  ^ 

operation  operated 

$  93,111,000  3  _ 

379,255,000  12 

_  15 


COMPTROLLER'S  DECISION 

On  December  14,  1984,  application  was  made  to  the 
Office  of  the  Comptroller  of  the  Currency  by  The  Park 
National  Bank,  Newark,  Ohio  (PNB),  to  purchase  the 
assets  and  assume  the  liabilities  of  The  Fairfield 
National  Bank  of  Lancaster,  Lancaster,  Ohio  (FNB). 
The  application  rests  upon  an  agreement  finalized 
between  the  two  banks  on  October  22,  1984. 

PNB  is  headquartered  in  Newark,  Ohio  and  operates 
11  offices  throughout  Licking  County.  In  1979,  PNB 
branched  into  Franklin  County  through  the  establish¬ 
ment  of  its  downtown  Columbus  office  As  of  Septem¬ 
ber  30,  1984,  PNB  had  approximately  $379  million  in 
total  assets  and  $318  million  in  total  deposits.  FNB, 
headquartered  in  Lancaster,  Ohio,  operates  a  branch 
office  in  Baltimore  and  a  second  branch  in  Lancaster 
As  a  wholly  owned  subsidiary  of  National  City  Corpo¬ 
ration,  Cleveland,  Ohio,  FNB  is  being  divested  by  its 
parent  company  as  a  condition  of  the  pending  Na¬ 
tional  City  Corporation/BancOhio  Corporation  merger 
As  of  June  30.  1984,  FNB  had  approximately  $82 
million  in  total  assets  and  $70  million  in  total  deposits. 

Both  banks  operate  in  counties  which  are  close  to  the 
Columbus  metropolitan  area  An  analysis  of  deposit 
accounts  by  zipcode  reveals  that  PNB's  primary  serv¬ 
ice  area  consists  of  Licking  County  in  its  entirety  PNB 

f  gurw  am  from  the  March  31  1984  report  of  condition 

a’  as  of  date  of  consummation  was  not  available  at  press 


derives  more  than  80  percent  of  its  deposits  from 
Licking  County.  Through  its  Columbus  office,  PNB  also 
maintains  a  presence  in  adjacent  Franklin  County; 
however,  analysis  indicates  that  PNB  derives  less  than 
5  percent  of  its  deposits  from  its  downtown  Columbus 
office.  FNB's  service  area  and  the  relevant  geographic 
market  for  the  proposal  consists  of  the  towns  of 
Lancaster  and  Baltimore,  both  located  in  Fairfield 
County.  An  analysis  of  deposit  accounts  by  zipcode 
indicates  that  FNB  derives  approximately  70  percent 
of  its  deposits  from  Lancaster  alone  and  that  the 
remainder  is  almost  exclusively  derived  from  within 
Fairfield  County. 

The  analysis  of  deposit  accounts  performed  by  the 
applicants  indicates  that  the  primary  service  areas  of 
the  two  banks  are  separate  and  distinct.  When  total 
market  areas  are  considered,  overlap  is  nominal 
Accordingly,  approval  of  the  application  will  combine 
two  banks  with  separate  and  distinct  primary  service 
areas  and  will  not  be  significantly  adverse  to  compe¬ 
tition 

The  Bank  Merger  Act  requires  this  Office  to  consider 
the  financial  and  managerial  resources  and  future 
prospects  of  the  existing  and  proposed  institutions 
and  the  convenience  and  needs  of  the  community  to 
be  served  "  The  financial  and  managerial  resources 
and  future  prospects  of  both  banks  are  considered 
satisfactory  The  future  prospects  of  the  resulting  bank 
appear  favorable,  as  does  its  ability  to  further  enhance 


its  competitiveness  in  the  market  and  serve  the  con¬ 
venience  and  needs  of  its  customers. 

A  review  of  the  record  of  this  application  and  other 
information  available  to  this  Office  as  a  result  of  its 
regulatory  responsibilities  revealed  no  evidence  that 
the  applicants'  records  of  helping  to  meet  the  credit 
needs  of  their  communities,  including  low  and  moder¬ 
ate  income  neighborhoods,  are  less  than  satisfactory. 

We  have  reviewed  this  proposal  pursuant  to  the  Bank 
Merger  Act  and  find  that  it  does  not  significantly 


lessen  competition  in  the  relevant  market.  Other  fac¬ 
tors  considered  in  evaluating  this  proposal  are  satis¬ 
factory.  Accordingly,  the  application  is  approved. 

March  29,  1985 

SUMMARY  OF  REPORT  BY  ATTORNEY  GENERAL 

We  have  reviewed  this  proposed  transaction  and 
conclude  that  it  would  not  have  a  significantly  adverse 
effect  on  competition. 


FARMERS  SAVINGS  BANK, 

Massena,  Iowa,  and  Union  National  Bank,  Massena,  Iowa 


Names  of  banks  and  type  of  transaction 


Farmers  Savings  Bank,  Massena,  Iowa,  with . 

was  purchased  May  3,  1985,  by  Union  National  Bank,  Massena,  Iowa  (20939),  which  had 
After  the  purchase  was  effected  the  resulting  bank  had . 


Total  assets  * 


Banking  offices 

In  To  be 

operation  operated 


$16,920,000  1  _ 

1,100,000  0  _ 

_  1 


COMPTROLLER’S  DECISION 

On  May  3,  1985  application  was  made  to  the  Comp¬ 
troller  of  the  Currency  to  grant  prior  written  approval 
for  Union  National  Bank,  Massena,  Iowa  (Assuming 
Bank),  to  purchase  certain  assets  and  assume  certain 
liabilities  of  the  Farmers  Savings  Bank,  Massena,  Iowa 
(Farmers).  The  application  rests  upon  an  agreement, 
incorporated  herein  by  reference  the  same  as  if  fully 
set  forth,  negotiated  between  the  Assuming  Bank  and 
the  Federal  Deposit  Insurance  Corporation  (FDIC)  as 
receiver  of  Farmers.  For  reasons  set  forth  below,  the 
application  is  hereby  approved  and  the  Assuming 
Bank  is  authorized  to  consummate  the  purchase  and 
assumption  transaction  immediately. 

The  bank  was  declared  insolvent  by  the  Iowa  State 
Banking  Commissioner  on  May  3,  1985,  and  was 
placed  in  the  hands  of  the  FDIC  as  receiver  The 
Comptroller  has  now  been  asked  to  grant  his  written 
approval  of  the  proposed  agreement  negotiated  be¬ 
tween  the  FDIC  and  Assuming  Bank  by  which  the 
latter  would  purchase  certain  assets  and  assume 
certain  liabilities  of  Farmers. 

Under  the  Bank  Merger  Act,  12  U.S.C.  1828(c),  the 
Comptroller  cannot  approve  a  purchase  and  assump¬ 


*Asset  figures  are  from  the  March  31,  1985,  report  of  condition  for 
the  operating  bank  and  from  the  organizing  information  for  the 
organizing  bank  Information  as  of  date  of  consummation  was  not 
available  at  press  time 


tion  transaction  which  would  have  certain  proscribed 
anticompetitive  effects  unless  he  finds  these 
anticompetitive  effects  to  be  clearly  outweighed  in  the 
public  interest  by  the  probable  effect  of  the  transaction 
in  meeting  the  convenience  and  needs  of  the  commu¬ 
nity  to  be  served.  Additionally,  the  Comptroller  is 
directed  to  consider  the  financial  and  managerial 
resources  and  future  prospects  of  the  existing  and 
proposed  institutions,  and  the  convenience  and  needs 
of  the  community  to  be  served.  When  necessary, 
however,  to  prevent  the  evils  attendant  upon  the 
failure  of  a  bank,  the  Comptroller  can  dispense  with 
the  standards  applicable  to  usual  acquisition  transac¬ 
tions  and  need  not  consider  reports  on  the  competitive 
effects  of  the  transaction  ordinarily  solicited  from  the 
Department  of  Justice  and  other  banking  agencies. 
He  is  authorized  in  such  circumstances  to  act  imme¬ 
diately  in  his  sole  discretion  to  approve  such  a  trans¬ 
action  and  to  authorize  its  immediate  consummation 

The  proposed  acquisition  will  be  in  accord  with  all 
pertinent  provisions  of  the  National  Bank  Act  and  will 
prevent  a  disruption  of  banking  services  to  the  Mas¬ 
sena  community.  Assuming  Bank  has  sufficient  finan¬ 
cial  resources  and  this  acquisition  will  enable  it  to 
enhance  the  banking  services  offered  in  the  Massena 
community. 

The  Comptroller  finds  that  the  anticompetitive  effects 
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of  the  proposed  transaction,  if  any,  are  clearly  out¬ 
weighed  in  the  public  interest  by  the  probable  effect  of 
the  proposed  transaction  in  meeting  the  convenience 
and  needs  of  the  community  to  be  served  For  these 
reasons  the  Assuming  Bank's  application  to  assume 
certain  liabilities  and  purchase  certain  assets  of  Farm¬ 
ers,  as  set  forth  in  the  agreement,  is  approved  The 
Comptroller  further  finds  that  the  failure  of  Farmers 
requires  him  to  act  immediately,  as  contemplated  by 
the  Bank  Merger  Act,  to  prevent  disruption  of  banking 


services  to  the  community;  and  the  Comptroller  thus 
waives  publication  of  notice,  dispenses  with  solicita¬ 
tion  of  competitive  reports  from  other  agencies,  and 
authorizes  the  transaction  to  be  consummated  imme¬ 
diately. 

May  3,  1985 

Due  to  the  emergency  nature  of  the  situation  a  report 
was  not  requested  from  the  Attorney  General 


DOMINION  BANK  OF  RICHMOND,  NATIONAL  ASSOCIATION, 
Richmond,  Va.,  and  The  Bank  of  West  Point,  West  Point,  Va. 


Names  of  banks  and  type  of  transaction 


The  Bank  of  West  Point,  West  Point,  Va.,  with . 

and  Dominion  Bank  of  Richmond,  National  Association,  Richmond,  Va  (15530),  which  had  .  . 
merged  May  1 1,  1985,  under  charter  and  title  of  the  latter  The  merged  bank  at  date  of  merger 
had . 


Banking  offices 


Total  assets 


In 

operation 


To  be 
operated 


$102,185,000 

383,457,000 


9 

19 


469,243,000 


28 


COMPTROLLER'S  DECISION 

On  December  7,  1984,  an  application  was  filed  with 
the  Office  of  the  Comptroller  of  the  Currency  for 
permission  to  merge  The  Bank  of  West  Point,  West 
Point,  Va  (BWP),  into  Dominion  Bank  of  Richmond. 
National  Association,  Richmond,  Va.  (Dominion- 
Richmond)  The  application  was  filed  pursuant  to  an 
Agreement  and  Plan  of  Merger  finalized  between  BWP 
and  Dominion-Richmond  on  September  3.  1984 

As  of  September  30.  1984,  BWP,  an  independent 
bank,  had  total  deposits  of  $87  8  million  and  operated 
8  offices  As  of  the  same  date.  Dominion-Richmond 
had  total  deposits  of  $231  million  Dominion- 
Richmond.  which  operates  19  offices  in  the  Richmond 
metropolitan  area,  is  a  subsidiary  of  Dominion 
Bankshares  Corporation,  the  third  largest  bank  hold¬ 
ing  company  in  Virginia 

The  proponents  currently  do  not  compete  directly,  and 
as  such  consummation  of  the  proposed  acquisition 
//ill  have  no  significant  effect  on  existing  competition  in 
•he  relevant  geographic  market  The  relevant  market 
for  rhis  proposal  consists  of  a  six-county  area  east  of 
*he  R  ohmond  metropolitan  area,  including  the  coun- 
*  es  of  Caroline  Essex  Gloucester,  Middlesex.  King 
and  Queen,  and  King  William 

f  irkef  BWP  competes  with  7  commercial 
t,  :r  BWP  ff  d  jrge'.f  with  a  deposit  market  share 
19  8  percent  However  the  competition  is  a  tight 


cluster  of  comparably  sized  banks,  with  6  of  the  8 
competitors  having  market  shares  of  between  1 1  and 
20  percent.  Dominion-Richmond  and  its  affiliates,  Do¬ 
minion  Bank  of  Fredericksburg,  National  Association, 
Fredericksburg,  Va.,  and  Dominion  Bank  of  Greater 
Hampton  Roads,  do  not  operate  any  banking  offices  in 
the  market,  and  hold  nominal  deposit  and  loan  busi¬ 
ness  from  the  market,  primarily  on  the  northern  and 
southern  fringes.  Consummation  of  this  proposal  will 
merely  replace  one  competitor  in  the  market  with 
another,  significantly  larger  institution,  while  permitting 
Dominion-Richmond  to  enter  a  market  where  it  does 
not  currently  compete. 

BWP  has  an  approved  but  unopened  branch  in 
Mechamcsville.  which  is  west  of  the  market  and  is  a 
bedroom  community  for  greater  Richmond  While  con¬ 
summation  of  this  proposal  would,  therefore,  eliminate 
some  future  competition  between  the  two  banks,  the 
effect  on  the  highly  competitive  Richmond  market  is 
considered  negligible 

The  Bank  Merger  Act  requires  this  Office  to  consider 
the  financial  and  managerial  resources  and  future 
prospects  of  the  existing  and  proposed  institutions 
and  the  convenience  and  needs  of  the  community  to 
be  served  The  financial  and  managerial  resources  of 
both  banks  are  considered  to  be  generally  satisfac¬ 
tory  However,  Dominion  Richmond  s  primary  capital 
growth  has  not  kept  pace  with  the  asset  growth 


attendant  upon  its  merger  with  two  other  affiliated 
banks.  Consequently,  consummation  of  this  proposal 
would  require  an  infusion  of  capital.  Consummation  of 
the  proposal  will  provide  the  resulting  bank  with  an 
increased  market  area  and  will  provide  the  market  with 
the  services  of  a  considerably  larger  and  more  sophis¬ 
ticated  financial  institution.  The  future  prospects  of  the 
resulting  bank  are  favorable,  as  are  the  expected 
effects  of  the  proposal  on  the  convenience  and  needs 
of  the  community  to  be  served. 

A  review  of  the  record  of  this  application  and  other 
information  available  to  this  Office  as  a  result  of  its 
regulatory  responsibilities  revealed  no  evidence  that 
the  applicants’  records  of  helping  to  meet  the  credit 
needs  of  their  communities,  including  low  and  moder¬ 


ate  income  neighborhoods  are  less  than  satisfactory 

We  have  reviewed  this  proposal  pursuant  to  the  Bank 
Merger  Act  and  find  that  it  does  not  significantly 
lessen  competition  in  the  relevant  market.  Other  fac¬ 
tors  considered  in  evaluating  this  proposal  are  satis¬ 
factory.  Accordingly,  the  application  is  approved  as 
conditioned  in  the  transmittal  letter. 

January  22,  1985 

SUMMARY  OF  REPORT  BY  ATTORNEY  GENERAL 

We  have  reviewed  this  proposed  transaction  and 
conclude  that  it  would  not  have  a  significantly  adverse 
effect  on  competition. 


FIRST  BANK  SOUTHEAST,  NATIONAL  ASSOCIATION, 

Franksville,  Wis.,  and  Farmers  and  Merchants  Bank  of  Racine,  Racine,  Wis. 


Names  of  banks  and  type  of  transaction 


Farmers  and  Merchants  Bank  of  Racine,  Racine,  Wis.,  with . 

and  First  Bank  Southeast,  National  Association,  Franksville,  Wis.  (15380),  which  had . 

merged  May  1 1,  1985,  under  charter  and  title  of  the  latter.  The  merged  bank  at  date  of  merger 
had . 


Banking  offices 


Total  assets 


In 

operation 


To  be 
operated 


$  18,117,000 
146,890,000 


3 

7 


165,007,000 


10 


COMPTROLLER’S  DECISION 

On  January  18,  1985,  application  was  made  to  the 
Office  of  the  Comptroller  of  the  Currency  for  permis¬ 
sion  to  merge  Farmers  and  Merchants  Bank  of  Racine, 
Racine,  Wis.  (State  Bank),  into  First  Bank  Southeast, 
National  Association,  Franksville,  Wis.  (National  Bank), 
under  the  charter  and  title  of  the  latter.  The  application 
is  based  upon  an  agreement  entered  into  by  the  two 
banks  on  August  16,  1984. 

As  of  June  30,  1984,  National  Bank  had  approximately 
$143  million  in  total  assets  and  $119  million  in  total 
deposits.  National  Bank  operates  a  main  office  in 
Franksville,  Wis.  and  six  branch  offices  located  in 
Racine  and  Kenosha  counties.  As  of  the  same  date, 
State  Bank  had  approximately  $16  million  in  total 
assets  and  $14  million  in  total  deposits.  State  Bank 
operates  a  main  office  and  branch  in  Racine 

National  Bank’s  service  area  consists  of  Kenosha, 
Burlington,  North  Cape,  and  the  western  portions  of 
Racine.  State  Bank’s  service  area  and  the  relevant 
geographic  market  for  the  proposal  consists  of  Racine 
and  the  immediately  surrounding  area. 


In  the  Racine  area,  National  Bank  and  State  Bank  are 
direct  competitors.  The  proposal  would  result  in  the 
elimination  of  some  direct  competition;  however,  nu¬ 
merous  banking  alternatives  are  provided  by  9  com¬ 
mercial  banks  operating  a  total  of  15  offices.  State 
Bank  is  the  smallest  bank  in  Racine  with  less  than  3 
percent  of  the  market’s  deposits.  National  Bank  oper¬ 
ates  two  offices  in  the  vicinity  of  Racine  which  hold 
less  than  10  percent  of  the  market’s  deposits  Further¬ 
more,  the  Racine  area  is  close  to  the  City  of  Milwau¬ 
kee,  and  banking  competition  in  the  greater  Milwau¬ 
kee  area  can  be  characterized  as  intense  Driving 
distances  and  commuter  patterns  are  such  that  prod¬ 
ucts  and  services  of  banks  located  in  the  greater 
Milwaukee  area  are  readily  available  It  is  our  view  that 
any  anticompetitive  aspects  of  the  proposal  are  miti¬ 
gated  by  the  numerous  banking  alternatives  in  the 
Racine  area,  as  well  as  the  proximity  of  Milwaukee 
Accordingly,  the  proposal  would  not  be  significantly 
adverse  to  competition. 

The  Bank  Merger  Act  requires  this  Office  to  consider 
.  .  the  financial  and  managerial  resources  and  future 
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prospects  of  the  existing  and  proposed  institutions 
and  the  convenience  and  needs  of  the  community  to 
be  served  The  future  prospects  of  the  resulting  bank 
appear  favorable,  as  does  its  ability  to  further  enhance 
ts  competitiveness  in  the  market  and  serve  the  con¬ 
venience  and  needs  of  its  customers 

A  review  of  the  record  df  this  application,  and  other 
information  available  to  this  Office  as  a  result  of  its 
regulatory  responsibilities  revealed  no  evidence  that 
the  applicants'  record  of  helping  to  meet  the  credit 
needs  of  their  communities,  including  low  and  moder¬ 
ate  income  neighborhoods,  are  less  than  satisfactory 


We  have  reviewed  this  proposal  pursuant  to  the  Bank 
Merger  Act  and  find  that  it  does  not  significantly 
lessen  competition  in  the  relevant  market  Other  fac¬ 
tors  considered  in  evaluating  this  proposal  are  satis¬ 
factory,  Accordingly,  the  application  is  approved 

April  10,  1985 

SUMMARY  OF  REPORT  BY  ATTORNEY  GENERAL 

We  have  reviewed  this  proposed  transaction  and 
conclude  that  it  would  not  have  a  significantly  adverse 
effect  on  competition. 


MID-AMERICAN  NATIONAL  BANK  AND  TRUST  COMPANY, 

Northwood,  Ohio,  and  The  Edgerton  State  Bank  Company,  Edgerton,  Ohio 


Names  of  banks  and  type  of  transaction 


The  Edgerton  State  Bank  Company,  Edgerton,  Ohio,  with . 

and  Mid-American  National  Bank  and  Trust  Company.  Northwood,  Ohio  (15416),  which  had 
merged  May  15,  1985,  under  charter  and  title  of  the  latter.  The  merged  bank  at  date  of  merger 
had . 


Total  assets 


Banking  offices 

In  To  be 

operation  operated 


$  43,227,000  2 

244,434,000  20 

287,661,000  _  22 


COMPTROLLER'S  DECISION 

On  January  18,  1985,  application  was  made  to  the 
Office  of  the  Comptroller  of  the  Currency  for  prior 
authorization  to  merge  The  Edgerton  State  Bank  Com¬ 
pany,  Edgerton,  Ohio  (Edgerton),  into  Mid-American 
National  Bank  and  Trust  Company,  Northwood,  Ohio 
(Mid-American)  This  application  is  based  on  an 
agreement  finalized  between  Edgerton  and  Mid¬ 
American  on  December  6,  1984 

As  of  September  30,  1984,  Mid-American,  an  inde¬ 
pendent  bank,  held  total  deposits  of  $201  million  and 
operated  a  total  of  19  banking  offices.  As  of  the  same 
date.  Edgerton  held  total  deposits  of  $33  8  million  and 
operated  both  of  its  banking  offices  in  the  community 
of  Edgerton,  Ohio 

The  relevant  geographic  market  for  this  proposal  is  the 
area  within  an  approximate  15-mile  radius  of  the  town 
of  Edgerton  Edgerton  derives  the  bulk  of  its  deposits 
from  this  area 

Seven  banking  organizations  with  market  deposits 
'  \ r  g  ng  from  $20  million  to  $91  million  currently  oper- 

15  offices  m  the  relevant  geographic 
■  irvfjf  Edgerton  is  the  third  largest  bank  and  holds  a 


Mid-American  does  not  presently  operate  in  the 
Edgerton  market.  Its  closest  office  is  50  miles  away. 
The  merger  would  not  alter  the  number  of  competitors 
or  the  level  of  concentration  in  the  market.  Consum¬ 
mation  of  the  proposed  merger  will  merely  replace  one 
competitor  in  the  relevant  market  with  another  finan¬ 
cially  stronger  competitor. 

The  Bank  Merger  Act  requires  this  Office  to  consider 
“.  .  the  financial  and  managerial  resources  and  future 
prospects  of  the  existing  and  proposed  institutions 
and  the  convenience  and  needs  of  the  community  to 
be  served."  We  find  the  financial  and  managerial 
resources  of  Mid-American  and  Edgerton  to  be  satis¬ 
factory  The  future  prospects  of  both,  individually  and 
combined,  are  considered  favorable,  as  are  the  ex¬ 
pected  effects  of  the  proposal  on  the  convenience  and 
needs  of  the  communities  to  be  served 

A  review  of  the  record  of  this  application,  and  other 
information  available  to  this  Office  as  a  result  of  its 
regulatory  responsibilities  revealed  no  evidence  that 
the  applicants’  records  of  helping  to  meet  the  credit 
needs  of  their  communities,  including  low  and  moder 
ate  income  neighborhoods,  are  less  than  satisfactory 


SUMMARY  OF  REPORT  BY  ATTORNEY  GENERAL 


We  have  reviewed  this  proposal  pursuant  to  the  Bank 
Merger  Act  and  find  that  it  does  not  significantly 
lessen  competition  in  the  relevant  market.  Other  fac¬ 
tors  considered  in  evaluating  this  proposal  are  satis¬ 
factory.  Accordingly,  the  application  is  approved. 

March  27,  1985 


We  have  reviewed  this  proposed  transaction  and 
conclude  that  it  would  not  have  a  significantly  adverse 
effect  on  competition. 


ALLIED  OKLAHOMA  BANK,  NATIONAL  ASSOCIATION, 

Oklahoma  City,  Okla.,  and  The  Bank  of  Newcastle,  Newcastle,  Okla. 


Names  of  banks  and  type  of  transaction 


The  Bank  of  Newcastle,  Newcastle,  Okla.,  with . 

was  purchased  May  16,  1985,  by  Allied  Oklahoma  Bank,  National  Association,  Oklahoma  City, 

Okla.  (17095),  which  had . 

After  the  purchase  was  effected  the  resulting  bank  had . 


Total  assets 


Banking  offices 

In  To  be 

operation  operated 


$  26,982,000  1 


77,798,000  1  _ 

104,780,000  _  2 


COMPTROLLER’S  DECISION 

On  May  16,  1985  application  was  made  to  the  Comp¬ 
troller  of  the  Currency  to  grant  prior  written  approval 
for  Allied  Oklahoma  Bank,  National  Association  (As¬ 
suming  Bank),  to  purchase  certain  assets  and  assume 
certain  liabilities  of  the  Bank  of  Newcastle,  Newcastle, 
Okla.  (Newcastle).  The  application  rests  upon  an 
agreement,  incorporated  herein  by  reference  the 
same  as  if  fully  set  forth,  negotiated  between  the 
Assuming  Bank  and  the  Federal  Deposit  Insurance 
Corporation  (FDIC)  as  receiver  of  Newcastle.  For 
reasons  set  forth  below,  the  application  is  hereby 
approved  and  the  Assuming  Bank  is  authorized  to 
consummate  the  purchase  and  assumption  transac¬ 
tion  immediately. 

The  bank  was  declared  insolvent  by  the  Oklahoma 
State  Banking  Commissioner  on  May  16,  1985,  and 
was  placed  in  the  hands  of  the  FDIC  as  receiver.  The 
Comptroller  has  now  been  asked  to  grant  his  written 
approval  of  the  proposed  agreement  negotiated  be¬ 
tween  the  FDIC  and  Assuming  Bank  by  which  the 
latter  would  purchase  certain  assets  and  assume 
certain  liabilities  of  Newcastle. 

Under  the  Bank  Merger  Act,  12  U.S.C.  1828(c),  the 
Comptroller  cannot  approve  a  purchase  and  assump¬ 
tion  transaction  which  would  have  certain  proscribed 
anticompetitive  effects  unless  he  finds  these 
anticompetitive  effects  to  be  clearly  outweighed  in  the 
public  interest  by  the  probable  effect  of  the  transaction 
in  meeting  the  convenience  and  needs  of  the  commu¬ 
nity  to  be  served.  Additionally,  the  Comptroller  is 


directed  to  consider  the  financial  and  managerial 
resources  and  future  prospects  of  the  existing  and 
proposed  institutions,  and  the  convenience  and  needs 
of  the  community  to  be  served.  When  necessary, 
however,  to  prevent  the  evils  attendant  upon  the 
failure  of  a  bank,  the  Comptroller  can  dispense  with 
the  standards  applicable  to  usual  acquisition  transac¬ 
tions  and  need  not  consider  reports  on  the  competitive 
effects  of  the  transaction  ordinarily  solicited  from  the 
Department  of  Justice  and  other  banking  agencies. 
He  is  authorized  in  such  circumstances  to  act  imme¬ 
diately  in  his  sole  discretion  to  approve  such  a  trans¬ 
action  and  to  authorize  its  immediate  consummation 

The  proposed  acquisition  will  be  in  accord  with  all 
pertinent  provisions  of  the  National  Bank  Act  and  will 
prevent  a  disruption  of  banking  services  to  the 
Newcastle  community.  Assuming  Bank  has  sufficient 
financial  resources  and  this  acquisition  will  enable  it  to 
enhance  the  banking  services  offered  in  the 
Newcastle  community. 

The  Comptroller  finds  that  the  anticompetitive  effects 
of  the  proposed  transaction,  if  any,  are  clearly  out¬ 
weighed  in  the  public  interest  by  the  probable  effect  of 
the  proposed  transaction  in  meeting  the  convenience 
and  needs  of  the  community  to  be  served  For  these 
reasons,  the  Assuming  Bank's  application  to  assume 
certain  liabilities  and  purchase  certain  assets  of 
Newcastle,  as  set  forth  in  the  agreement,  is  approved 
The  Comptroller  further  finds  that  the  failure  of 
Newcastle  requires  him  to  act  immediately,  as  con- 
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tempiateo  by  the  Bank  Merger  Act,  to  prevent  disrup¬ 
tion  of  banking  services  to  the  community,  and  the 
Comptroller  thus  waives  publication  of  notice,  dis¬ 
penses  with  solicitation  of  competitive  reports  from 
other  agencies,  and  authorizes  the  transaction  to  be 
consummated  immediately 


May  16,  1985 


Due  to  the  emergency  nature  of  the  situation  a  report 
was  not  requested  from  the  Attorney  General 


THE  FIRST  NATIONAL  BANK  OF  BOSTON, 

Boston,  Mass.,  and  Bank  of  Boston-Worcester,  National  Association,  Whitinsville,  Mass. 


Names  of  banks  and  type  of  transaction 


Total  assets 


Banking  offices 

In  To  be 

operation  operated 


The  First  National  Bank  of  Boston,  Boston,  Mass.  (200),  with .  $17,967,909,000  49  _ 

and  Bank  of  Boston-Worcester,  National  Association,  Whitinsville,  Mass.  (1022),  which  had  .  .  121,808,000  11  _ 

merged  May  1 7,  1 985,  under  charter  and  title  of  the  former.  The  merged  bank  at  date  of  merger 

had .  18,089,717,000  _  60 


QUEEN  CITY  BANK,  NATIONAL  ASSOCIATION, 

Long  Beach,  Calif.,  and  One  Branch  of  Union  Bank,  Los  Angeles,  Calif. 

Banking  offices 

Names  of  banks  and  type  of  transaction  Total  assets'  in  To  be 

operation  operated 


One  Branch  of  Union  Bank,  Los  Angeles,  Calif.,  with .  $8,349,951,000  1  _ 

was  purchased  May  20,  1985,  by  Queen  City  Bank,  National  Association,  Long  Beach,  Calif. 

(17933),  which  had .  26,954,000  2  - 

After  the  purchase  was  effected  the  resulting  bank  had .  .  3 


COMPTROLLER'S  DECISION 

On  August  29,  1984,  application  was  made  to  the 
Office  of  the  Comptroller  of  the  Currency  by  Queen 
City  Bank,  National  Association,  Long  Beach,  Calif 
(National  Bank),  to  purchase  the  assets  and  assume 
the  liabilities  of  Bixby  Knolls  Branch  of  Union  Bank, 
Los  Angeles.  Calif  (Union  Bank)  The  application  is 
based  upon  an  agreement  finalized  between  the  two 
banks  on  July  17,  1984 

National  Bank  opened  for  business  in  downtown  Long 
Beach  on  September  26.  1983,  and  is  a  wholly  owned 
subsidiary  of  QCB  Bancorp  As  of  December  31, 
1984  National  Bank  had  approximately  $25  million  in 
total  assets  and  $20  million  in  total  deposits  Union 
Bank  headquartered  in  Los  Angeles,  operates  a 
statewide  system  of  branches  with  an  orientation 


towards  serving  the  business  and  professional  com¬ 
munity.  As  of  December  31,  1984,  Union  Bank  had 
approximately  $6,069  million  in  total  deposits  and 
$7,923  million  in  total  assets. 

National  Bank  serves  the  downtown  Long  Beach  com¬ 
munity.  The  Bixby  Knolls  Branch  of  Union  Bank  serves 
the  community  of  North  Long  Beach,  and  this  market 
represents  the  relevant  geographic  market  for  the 
proposal  A  review  of  the  markets  served  by  National 
Bank  and  the  Bixby  Knolls  Branch  of  Union  Bank 
reveals  that  they  are  separate  and  distinct  Accord¬ 
ingly,  consummation  of  the  proposal  will  not  be  signif¬ 
icantly  adverse  to  competition 

The  Bank  Merger  Act  requires  this  Office  to  consider 
the  financial  and  managerial  resources  and  future 
prospects  of  the  existing  and  proposed  institutions 
and  the  convenience  and  needs  of  the  community  to 
be  served  The  financial  and  managerial  resources  of 


both  banks  are  considered  satisfactory.  Also,  the 
future  prospects  for  the  resulting  institution  and  the 
expected  effects  of  the  proposal  on  the  convenience 
and  needs  of  the  community  to  be  served  are  favor¬ 
able. 


A  review  of  the  record  of  this  application  and  other 
information  available  to  this  Office  as  a  result  of  its 
regulatory  responsibilities  revealed  no  evidence  that 
the  applicants'  records  of  helping  to  meet  the  credit 
needs  of  their  communities,  including  low  and  moder¬ 
ate  income  neighborhoods,  are  less  than  satisfactory. 


We  have  reviewed  this  proposal  pursuant  to  the  Bank 
Merger  Act  and  find  that  it  does  not  significantly 
lessen  competition  in  the  relevant  market  Other  fac¬ 
tors  considered  in  evaluating  this  proposal  are  satis¬ 
factory.  Accordingly,  the  application  is  approved 

March  20,  1985 

SUMMARY  OF  REPORT  BY  ATTORNEY  GENERAL 

We  have  reviewed  this  proposed  transaction  and 
conclude  that  it  would  not  have  a  significantly  adverse 
effect  on  competition. 


*  ★  ★ 


FIRST  NATIONAL  BANK  OF  TEMPE, 

Tempe,  Ariz.,  and  Three  Branches  of  Century  Bank,  Phoenix,  Ariz. 


Names  of  banks  and  type  of  transaction 


Three  Branches  of  Century  Bank,  Phoenix,  Ariz.,  with . 

were  purchased  June  1,  1985,  by  First  National  Bank  of  Tempe,  Tempe,  Ariz,  (18152),  which 

had . 

After  the  purchase  was  effected  the  receiving  bank  had . 


Total  assets  * 


Banking  offices 

In  To  be 

operation  operated 


$192,388,000  3 


8,490,000  1  _ 

_  4 


COMPTROLLER  S  DECISION 

On  January  29,  1985,  an  application  was  filed  with  the 
Office  of  the  Comptroller  of  the  Currency  by  First 
National  Bank  of  Tempe,  Tempe,  Ariz,  (FNB),  to  pur¬ 
chase  the  assets  and  assume  the  liabilities  of  the 
Yuma,  Parker  and  Sun  City  West  branches  of  Century 
Bank,  Phoenix,  Ariz.  (Century).  The  application  is 
based  upon  a  written  agreement  executed  by  the 
banks  on  June  14,  1984. 

As  of  December  31,  1984,  FNB  held  total  deposits  of 
$3.8  million  and  operated  its  only  office  in  Tempe, 
Arizona.  On  the  same  date,  the  three  Century 
branches  to  be  acquired  held  total  deposits  $37.4 
million. 

There  are  three  separate  and  distinct  relevant  geo¬ 
graphic  markets  for  this  proposal:  Yuma,  Parker,  and 
Sun  City  West,  the  areas  where  the  three  branches  to 
be  acquired  are  located.  FNB  is  not  represented  in 
any  of  the  relevant  markets  of  the  Century  branches. 

Among  the  three  branches  to  be  acquired,  the  closest 


‘Asset  figures  are  for  the  entire  bank  as  of  the  March  31,  1985, 
report  of  condition  Information  as  of  date  of  consummation  was  not 
available  at  press  time 


office  to  FNB  is  the  branch  located  in  Sun  City  West. 
Both  FNB  and  the  Sun  City  West  branch  are  located  in 
Maricopa  County;  however,  FNB  is  located  in  the 
extreme  southeast  corner  of  the  county,  while  the 
relevant  market  for  the  Sun  City  West  branch  is  the 
extreme  northwest  corner  of  the  county,  approximately 
25  miles  from  FNB.  The  amount  of  business  each 
derives  from  the  area  primarily  served  by  the  other  is 
considered  de  minimis.  The  other  two  branches  are 
even  further  from  FNB — over  150  miles  in  each  case. 

Consummation  of  this  proposal  will  replace  one  com¬ 
petitor  in  the  relevant  markets  with  another,  with  no 
significant  anticompetitive  effects. 

The  Bank  Merger  Act  requires  this  Office  to  consider 
.  .  the  financial  and  managerial  resources  and  future 
prospects  of  the  existing  and  proposed  institutions 
and  the  convenience  and  needs  of  the  communities  to 
be  served.”  FNB  has  the  managerial  and  financial 
resources  to  absorb  the  subject  branches  without 
adversely  affecting  its  overall  condition  The  future 
prospects  of  the  bank  are  favorable,  as  are  the  effects 
of  the  proposal  on  the  convenience  and  needs  of  the 
general  public  to  be  served 


187 


A  review  of  the  record  of  this  application,  and  other 
nformation  available  to  this  Office  as  a  result  of  its 
regulatory  responsibilities  revealed  no  evidence  that 
the  applicants  records  of  helping  to  meet  the  credit 
needs  of  their  communities,  including  low  and  moder¬ 
ate  income  neighborhoods,  are  less  than  satisfactory 

We  have  reviewed  this  proposal  pursuant  to  the  Bank 
Merger  Act  and  find  that  it  does  not  significantly 
lessen  competition  in  any  of  the  relevant  markets 
Other  factors  considered  in  evaluating  this  proposal 


are  satisfactory  Accordingly,  the  application  is  ap¬ 
proved,  subject  to  the  condition  noted  in  a  separate 
communication  to  First  National  Bank  of  Tempe 

March  29,  1985 

SUMMARY  OF  REPORT  BY  ATTORNEY  GENERAL 

We  have  reviewed  this  proposed  transaction  and 
conclude  that  it  would  not  have  a  significantly  adverse 
effect  on  competition. 


NEW  RICHMOND  NATIONAL  BANK, 

New  Richmond,  Ohio,  and  One  Branch  of  BancOhio  National  Bank.  Columbus,  Ohio 


Names  of  banks  and  type  of  transaction 


Total  assets  * 


Banking  offices 

In  To  be 

operation  operated 


One  Branch  of  BancOhio  National  Bank,  Columbus,  Ohio  (5065),  with .  $4,500,128,000  1  _ 

was  purchased  June  1,  1985,  by  New  Richmond  National  Bank,  New  Richmond,  Ohio  (7542), 

which  had .  10,769,000  2  - 

After  the  purchase  was  effected,  the  receiving  bank  had .  .  3 


COMPTROLLER'S  DECISION 

On  January  31 ,  1985,  an  application  was  filed  with  the 
Office  of  the  Comptroller  of  the  Currency  by  New 
Richmond  National  Bank,  New  Richmond,  Ohio  (New 
Richmond),  to  purchase  the  assets  and  assume  the 
liabilities  of  the  Felicity  branch  of  BancOhio  National 
Bank,  Columbus,  Ohio  (BancOhio).  The  application  is 
based  upon  a  written  agreement  executed  by  the 
banks  on  October  19,  1984 

New  Richmond,  a  unit  bank,  is  the  sole  subsidiary  of 
the  New  Richmond  Bancorporation,  New  Richmond, 
Ohio  and  as  of  December  31 ,  1 984,  held  total  deposits 
of  $8  7  million  As  of  June  30,  1984,  the  BancOhio 
branch  to  be  acquired  held  total  deposits  of  $6  7 
million 

The  relevant  geographic  market  consists  of  the  area 
surrounding  Felicity,  where  the  BancOhio  branch  is 
located  The  New  Richmond  office  is  located  approx¬ 
imately  20  miles  northwest  of  Felicity  While  the  service 
areas  of  the  two  proponents  are  contiguous  to  one 
another  New  Richmond  derives  only  a  nominal 
amount  of  business  from  the  BancOhio  branch's  serv- 
oe  area  Consummation  of  this  proposal  will  merely 

/*»<;  am  tor  entire;  bank  3s!  of  fho  M^rcb  31  1985 

r  formation  as  of  datfl  of  consummation  was  not 


replace  one  competitor  in  the  relevant  market  with 
another  and  will  not  result  in  a  significant  lessening  of 
competition 

The  Bank  Merger  Act  requires  this  Office  to  consider 
",  .  .  the  financial  and  managerial  resources  and  future 
prospects  of  the  existing  and  proposed  institutions 
and  the  convenience  and  needs  of  the  community  to 
be  served.”  New  Richmond  has  the  managerial  and 
financial  resources  to  absorb  the  subject  branch  with¬ 
out  adversely  affecting  its  overall  condition,  provided 
an  anticipated  capital  injection  is  made.  The  future 
prospects  of  the  bank  are  favorable,  as  are  the  effects 
of  the  proposal  on  the  convenience  and  needs  of  the 
general  public  to  be  served. 

A  review  of  the  record  of  this  application  and  other 
information  available  to  this  Office  as  a  result  of  its 
regulatory  responsibilities  revealed  no  evidence  that 
the  applicants'  records  of  helping  to  meet  the  credit 
needs  of  their  communities,  including  low  and  moder¬ 
ate  income  neighborhoods,  are  less  than  satisfactory 

We  have  reviewed  this  proposal  pursuant  to  the  Bank 
Merger  Act  and  find  that  it  does  not  significantly 
lessen  competition  in  the  relevant  market  Other  fac¬ 
tors  considered  in  evaluating  this  proposal  are  satis 
factory  Accordingly,  the  application  is  approved,  sub 


ject  to  the  condition  noted  in  a  separate  communica-  SUMMARY  OF  REPORT  BY  ATTORNEY  GENERAL 
tion  to  New  Richmond  National  Bank. 

We  have  reviewed  this  proposed  transaction  and 
conclude  that  it  would  not  have  a  significantly  adverse 
April  22,  1985  effect  on  competition. 


PEOPLES  BANK  OF  MISSISSIPPI,  NATIONAL  ASSOCIATION, 
Union,  Miss.,  and  First  National  Bank  of  Newton,  Newton,  Miss. 


Names  of  banks  and  type  of  transaction 

Total  assets' 

Banking  offices 

In 

operation 

To  be 
operated 

First  National  Bank  of  Newton,  Newton,  Miss.  (14690),  with 

was  purchased  June  1 ,  1 985,  by  Peoples  Bank  of  Mississippi,  National  Association,  Union,  Miss. 

$  24,540,000 

2 

(16194),  which  had . 

After  the  purchase  was  effected,  the  receiving  bank  had 

231,811,000 

11 

13 

COMPTROLLER’S  DECISION 

On  December  4,  1984,  an  application  was  filed  with 
the  Office  of  the  Comptroller  of  the  Currency  for 
Peoples  Bank  of  Mississippi,  National  Association, 
Union,  Miss.  (Peoples),  to  purchase  certain  of  the 
assets  and  assume  the  liabilities  of  First  National  Bank 
of  Newton,  Newton,  Miss.  (FNB).  This  application  was 
filed  pursuant  to  an  agreement  finalized  between  the 
proponents  on  September  11,  1984. 

As  of  September  30,  1984,  Peoples  held  total  deposits 
of  $201  million  in  1 1  offices  throughout  east-central 
Mississippi.  As  of  the  same  date,  FNB  had  deposits  of 
$24  million  in  two  offices  located  in  Newton,  Missis¬ 
sippi. 

The  relevant  market  for  this  proposal  consists  of  the 
town  of  Newton  and  the  postal  area  in  which  it  is 
located.  Within  this  area,  FNB  derives  100  percent  of 
its  deposit  accounts.  In  this  market,  FNB  competes 
with  only  one  other  commercial  bank  and  holds  36.1 
percent  of  commercial  bank  deposits  The  market  also 
contains  a  branch  of  the  largest  S&L  in  Mississippi. 

Peoples  receives  nominal  deposits  from  this  market, 
held  in  its  Decatur  branch  which  is  located  approxi¬ 
mately  8  miles  north  of  Newton.  Consummation  of  this 
proposal  will  merely  replace  one  competitor  in  the 
market  with  another,  significantly  larger  institution, 


‘Asset  figures  are  from  the  March  31,  1985,  report  of  condition 
Information  as  of  date  of  consummation  was  not  available  at  press 
time 


while  permitting  Peoples  to  enter  a  market  where  it 
does  not  currently  compete.  Since  the  proponents 
currently  do  not  compete  directly,  consummation  of 
the  proposed  acquisition  will  have  no  significant  effect 
on  existing  competition  in  the  relevant  geographic 
market. 

The  Bank  Merger  Act  requires  this  Office  to  consider 
",  .  .  the  financial  and  managerial  resources  and  future 
prospects  of  the  existing  and  proposed  institutions 
and  the  convenience  and  needs  of  the  community  to 
be  served.”  The  financial  and  managerial  resources  of 
Peoples  are  considered  satisfactory.  FNB  has  recently 
experienced  loan  losses  which  have  depressed  its 
earnings  and  depleted  equity  capital.  Consummation 
of  the  proposal  will  provide  the  Newton  market  with  the 
services  of  a  considerably  larger  and  more  sophisti¬ 
cated  financial  institution.  Consequently,  the  future 
prospects  of  the  resulting  bank  are  favorable,  as  are 
the  expected  effects  of  the  proposal  on  the  conve¬ 
nience  and  needs  of  the  community  to  be  served 

A  review  of  the  record  of  this  application  and  other 
information  available  to  this  Office  as  a  result  of  its 
regulatory  responsibilities  revealed  no  evidence  that 
the  applicants’  records  of  helping  to  meet  the  credit 
needs  of  their  communities,  including  low  and  moder¬ 
ate  income  neighborhoods,  are  less  than  satisfactory 

We  have  reviewed  this  proposal  pursuant  to  the  Bank 
Merger  Act  and  find  that  it  does  not  significantly 
lessen  competition  in  the  relevant  market  Other  fac 
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evaluating  this  proposal  are  satis-  SUMMARY  OF  REPORT  BY  ATTORNEY  GENERAL 

factory  Accordingly,  the  application  is  approved 

We  have  reviewed  this  proposed  transaction  and 
conclude  that  it  would  not  have  a  significantly  adverse 
April  1,  1985  effect  on  competition. 


RAINIER  NATIONAL  BANK, 

Seattle,  Wash.,  and  Bank  of  Stanwood,  Stanwood,  Wash. 


Banking  offices 

Names  of  banks  and  type  of  transaction 

Total  assets " 

In 

To  be 

operation 

operated 

Bank  of  Stanwood,  Stanwood,  Wash.,  with . 

and  Rainier  National  Bank,  Seattle,  Wash.  (4375),  which  had . 

$  56,617,000 

6,762,132,000 

2 

129 

merged  June  1,  1985  under  charter  and  title  of  the  latter  The  merged  bank  at  date  of  merger 
had  . 

131 

COMPTROLLER'S  DECISION 

On  February  1 2,  1 985,  an  application  was  made  to  the 
Office  of  the  Comptroller  of  the  Currency  for  permis¬ 
sion  to  merge  Bank  of  Stanwood,  Stanwood,  Wash 
(Stanwood  Bank),  into  Rainier  National  Bank,  Seattle, 
Wash.  (Rainier  Bank),  under  the  charter  and  title  of  the 
latter  The  application  is  based  upon  an  agreement 
entered  into  by  the  two  banks  on  December  20,  1984 

As  of  September  30,  1984,  Stanwood  Bank  had  ap¬ 
proximately  $56  million  in  total  assets  and  $52  million 
in  total  deposits  Stanwood  Bank  operates  a  mam 
office  in  Stanwood  and  a  branch  office  in  Smokey 
Point  As  of  the  same  date,  Rainier  Bank  had  approx¬ 
imately  $7  billion  in  total  assets  and  $5  billion  in  total 
deposits  Rainier  Bank  is  the  second  largest  bank  in 
the  State  of  Washington  and  operates  129  banking 
offices  throughout  the  state 

Stanwood  Bank  serves  the  town  of  Stanwood  and  the 
unincorporated  community  of  Smokey  Point  through 
its  Stanwood  and  Smokey  Point  offices,  respectively 
Stanwood  Bank's  service  area  constitutes  the  relevant 
geographic  market  for  the  proposal  Although  main¬ 
taining  a  large  market  presence  to  the  south  in  the 
Seattle  metropolitan  area,  Rainier  Bank  is  not  a  com¬ 
petitor  in  the  Stanwood  area  The  office  of  Rainier  Bank 
which  is  closest  to  either  of  the  offices  of  Stanwood 
Bank  is  located  at  a  distance  of  10  miles  Demograph- 
cs  of  the  area  are  such  that  the  markets  served  by 

'A.f,w  figures  are  from  the  March  31  1985  report  of  condition 

■forma*  or  as  of  dare  of  consummation  was  not  available  at  press 


Stanwood  Bank  and  Rainier  Bank  are,  for  the  most 
part,  separate  and  distinct.  Accordingly,  consumma¬ 
tion  of  the  proposal  will  not  be  significantly  adverse  to 
competition. 

The  Bank  Merger  Act  requires  this  Office  to  consider 
the  financial  and  managerial  resources  and  future 
prospects  of  the  existing  and  proposed  institutions 
and  the  convenience  and  needs  of  the  community  to 
be  served.”  The  future  prospects  of  the  resulting  bank 
appear  favorable,  as  does  its  ability  to  further  enhance 
its  competitiveness  in  the  market  and  serve  the  con¬ 
venience  and  needs  of  its  customers. 

A  review  of  the  record  of  this  application,  and  other 
information  available  to  this  Office  as  a  result  of  its 
regulatory  responsibilities  revealed  no  evidence  that 
the  applicants’  records  of  helping  to  meet  the  credit 
needs  of  their  communities,  including  low  and  moder¬ 
ate  income  neighborhoods,  are  less  than  satisfactory 

We  have  reviewed  this  proposal  pursuant  to  the  Bank 
Merger  Act  and  find  that  it  does  not  significantly 
lessen  competition  in  the  relevant  market.  Other  fac¬ 
tors  considered  in  evaluating  this  proposal  are  satis¬ 
factory  Accordingly,  the  application  is  approved 

April  10,  1985 

SUMMARY  OF  REPORT  BY  ATTORNEY  GENERAL 

We  have  reviewed  this  proposed  transaction  and 
conclude  that  it  would  not  have  a  significantly  adverse 
effect  on  competition 


MARINE  BANK,  NATIONAL  ASSOCIATION, 

Milwaukee,  Wis.,  and  Independence  Bank  Wauwatosa  (N.A.),  Wauwatosa,  Wis. 


Names  of  banks  and  type  of  transaction 

Total  assets 

Banking  offices 

In 

operation 

To  be 
operated 

Marine  Bank,  National  Association,  Milwaukee,  Wis.  (5458),  with  .... 

$1,470,000,000 

12 

and  Independence  Bank  Wauwautosa  (N.A.),  Wauwautosa,  Wis.  (14336),  which  had 

69,000,000 

1 

merged  June  3,  1985,  under  charter  and  title  of  the  former.  The  merged  bank  at  date  of  merger 
had . 

1,539,000,000 

13 

AMERICAN  NATIONAL  BANK  OF  RIVERTON, 

Riverton,  Wyo.,  and  First  Wyoming  Bank,  National  Association— Riverton,  Riverton,  Wyo. 


Names  of  banks  and  type  of  transaction 

Total  assets  * 

Banking  offices 

In 

operation 

To  be 
operated 

American  National  Bank  of  Riverton,  Riverton,  Wyo.  (1497),  with  .... 

was  purchased  June  11,  1985,  by  First  Wyoming  Bank,  National  Association — Riverton, 

$37,937,000 

1 

Riverton,  Wyo.  (20965),  which  had . 

After  the  purchase  was  effected,  the  receiving  bank  had . 

N.A. 

0 

1 

COMPTROLLER’S  DECISION 

On  June  11,  1985,  application  was  made  to  the 
Comptroller  of  the  Currency  to  grant  written  approval 
for  First  Wyoming  Bank,  National  Association-Riverton 
(Assuming  Bank),  to  purchase  certain  assets  and 
assume  certain  liabilities  of  American  National  Bank  of 
Riverton,  Riverton,  Wyo.  (American).  The  application 
rests  upon  an  agreement,  incorporated  herein  by 
reference  the  same  as  if  fully  set  forth,  negotiated 
between  Assuming  Bank  and  the  Federal  Deposit 
Insurance  Corporation  (FDIC)  as  receiver  of  Ameri¬ 
can.  For  reasons  set  forth  below,  the  application  is 
hereby  approved  and  Assuming  Bank  is  authorized  to 
consummate  the  purchase  and  assumption  transac¬ 
tion  immediately. 

The  American  National  Bank  of  Riverton  was  char¬ 
tered  as  a  national  bank  on  June  22,  1962,  and  at  the 
close  of  business  on  June  7,  1985,  had  total  assets  of 
approximately  $34  million.  The  bank  was  declared 
insolvent  by  the  Comptroller  of  the  Currency  on  June 
1 1 ,  1985,  and  was  placed  in  the  hands  of  the  FDIC  as 
receiver.  The  Comptroller  of  the  Currency  has  now 
been  requested  to  grant  his  written  approval  of  the 
proposed  agreement  negotiated  between  the  FDIC 
and  Assuming  Bank  by  which  the  latter  would  pur¬ 


*Asset  figures  are  from  the  March  31,  1985,  report  of  condition  for 
the  operating  bank  and  from  the  organizing  information  for  the 
organizing  bank  Information  as  of  date  of  consummation  was  not 
available  at  press  time 


chase  certain  assets  and  assume  certain  liabilities  of 
American. 

Under  the  Bank  Merger  Act,  12  U.S.C.  §  1828(c),  the 
Comptroller  cannot  approve  a  purchase  and  assump¬ 
tion  transaction  which  would  have  certain  proscribed 
anticompetitive  effects  unless  he  finds  these 
anticompetitive  effects  to  be  clearly  outweighed  in  the 
public  interest  by  the  probable  effect  of  the  transaction 
in  meeting  the  convenience  and  needs  of  the  commu¬ 
nity  to  be  served  Additionally,  the  Comptroller  is 
directed  to  consider  the  financial  and  managerial 
resources  and  future  prospects  of  the  existing  and 
proposed  institutions,  and  the  convenience  and  needs 
of  the  community  to  be  served.  When  necessary, 
however,  to  prevent  the  evils  attendant  upon  the 
failure  of  a  bank,  the  Comptroller  can  dispense  with 
the  standards  applicable  to  usual  acquisition  transac¬ 
tions  and  need  not  consider  reports  on  the  competitive 
effects  of  the  transaction  ordinarily  solicited  from  the 
Department  of  Justice  and  other  banking  agencies 
He  is  authorized  in  such  circumstances  to  act  imme¬ 
diately  in  his  sole  discretion  to  approve  such  a  trans¬ 
action  and  to  authorize  its  immediate  consummation 

The  proposed  acquisition  will  be  in  accord  with  all 
pertinent  provisions  of  the  National  Bank  Act  and  will 
prevent  a  disruption  of  banking  services  to  the 
Riverton  community  Assuming  Bank  has  sufficient 
financial  resources,  and  this  acquisition  will  enable  it 
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to  enhance  the  banking  services  ottered  in  the 
Riverton  community 

The  Comptroller  finds  that  the  anticompetitive  effects 
of  the  proposed  transaction,  if  any,  are  clearly  out¬ 
weighed  in  the  public  interest  by  the  probable  effect  of 
the  proposed  transaction  in  meeting  the  convenience 
and  needs  of  the  community  to  be  served  For  these 
reasons,  Assuming  Bank's  application  to  assume  cer¬ 
tain  liabilities  and  purchase  certain  assets  of  Ameri¬ 
can,  as  set  forth  in  the  agreement,  is  approved  The 
Comptroller  further  finds  that  the  failure  of  American 
requires  him  to  act  immediately,  as  contemplated  by 
the  Bank  Merger  Act,  to  prevent  disruption  of  banking 
services  to  the  community;  and  the  Comptroller  thus 
waives  publication  of  notice,  dispenses  with  solicita¬ 
tion  of  competitive  reports  from  other  agencies,  and 
authorizes  the  transaction  to  be  consummated  imme¬ 
diately. 

By  accepting  approval  and  by  consummating  the 
purchase  and  assumption  transaction,  Assuming 
Bank  agrees  to  be  bound  by  the  following  conditions: 


1  An  initial  minimum  ratio  of  primary  capital  to  total 
assets  of  no  less  than  five  and  one-half  percent  (5 
1/2%).  The  amount  of  intangible  assets  which  may  be 
included  in  capital  for  purposes  of  this  assessment  is 
limited  to  not  more  than  twenty-five  percent  (25%)  of 
tangible  primary  capital. 

2.  Achieve  within  two  (2)  years  and  thereafter  main¬ 
tain  a  ratio  of  primary  capital  to  total  assets  that 
complies  with  the  Comptroller's  minimum  capital  ad¬ 
equacy  guidelines. 

These  conditions  shall  be  deemed  to  be  "conditions 
imposed  in  writing  by  the  agency  in  connection  with 
the  granting  of  any  application  or  other  request"  within 
the  meaning  of  12  U.S.C.  §  1818(b)(1). 

June  1 1 ,  1985 

Due  to  the  emergency  nature  of  the  situation  a  report 
was  not  requested  from  the  Attorney  General. 


FIRST  NATIONAL  BANK  OF  SHELBYVILLE, 

Shelbyville,  Tenn.,  and  The  First  Bank  &  Trust,  Tracy  City,  Tenn. 


Names  of  banks  and  type  of  transaction 


The  First  Bank  &  Trust,  Tracy  City,  Tenn.,  with . 

was  purchased  June  28,  1985,  by  First  National  Bank  of  Shelbyville,  Shelbyville,  Tenn.  (10785), 

which  had . 

After  the  purchase  was  effected,  the  receiving  bank  had . 


Total  assets 


Banking  offices 

In  To  be 

operation  operated 


$  20,061,000 

90,278,000 

110,235,000 


2 

3  _ 

_  5 


COMPTROLLER  S  DECISION 

On  June  28,  1985,  application  was  made  to  the 
Comptroller  of  the  Currency  to  grant  prior  written 
approval  for  First  National  Bank,  Shelbyville,  Tenn 
(Assuming  Bank),  to  purchase  certain  of  the  assets 
and  assume  certain  of  the  liabilities  of  The  First  Bank  & 
Trust  Tracy  City,  Tenn  (First  Bank)  The  application 
rests  upon  an  agreement,  incorporated  herein  by 
reference  the  same  as  it  fully  set  forth,  negotiated 
between  the  Assuming  Bank  and  the  Federal  Deposit 
Insurance  Corporation  (FDIC)  as  receiver  of  First 
Bank  For  reasons  set  forth  below,  the  application  is 
hereby  approved  and  the  Assuming  Bank  is  autho¬ 
red  to  consummate  the  purchase  and  assumption 
"ansacfion  immediately 

Or  J  ,r  e  28  1985  due  to  the  financial  condition  of 


First  Bank,  the  Tennessee  Commission  of  Banking 
closed  First  Bank  and  appointed  the  FDIC  as  receiver 
on  the  same  date.  The  Comptroller  has  now  been 
asked  to  grant  his  written  approval  of  the  proposed 
agreement  negotiated  between  FDIC  and  Assuming 
Bank  by  which  latter  would  purchase  certain  assets 
and  assume  certain  liabilities,  including  all  deposit 
liabilities  of  First  Bank 

Under  the  Bank  Merger  Act,  12  U  S  C.  1828(c),  the 
Comptroller  cannot  approve  an  assumption  transac¬ 
tion  which  would  have  certain  proscribed  anticompeti¬ 
tive  effects  unless  he  finds  these  anticompetitive  ef¬ 
fects  to  be  clearly  outweighed  in  the  public  interest  by 
the  probable  effect  of  the  transaction  in  meeting  the 
convenience  and  needs  of  the  community  to  be 


served.  Additionally,  the  Comptroller  is  directed  to 
consider  the  financial  and  managerial  resources  and 
future  prospects  of  the  existing  and  proposed  institu¬ 
tions,  and  the  convenience  and  needs  of  the  commu¬ 
nity  to  be  served.  When  necessary,  however,  to  pre¬ 
vent  the  evils  attendant  upon  the  failure  of  a  bank,  the 
Comptroller  can  dispense  with  the  standards  applica¬ 
ble  to  usual  acquisition  transactions  and  need  not 
consider  reports  on  the  competitive  effects  from  the 
consequences  of  the  transaction  ordinarily  solicited 
from  the  Department  of  Justice  and  other  banking 
agencies.  He  is  authorized  in  such  circumstances  to 
act  immediately  in  his  sole  discretion  to  approve  such 
a  transaction  and  to  authorize  its  immediate  consum¬ 
mation. 

The  proposed  acquisition  will  be  in  accord  with  all 
pertinent  provisions  of  the  National  Bank  Act  and  will 
prevent  a  disruption  to  the  community.  Assuming 
Bank  has  sufficient  financial  resources,  and  this  ac¬ 
quisition  will  enable  it  to  enhance  the  banking  services 
offered  in  the  Tracy  City  community. 

The  Comptroller  finds  that  the  anticompetitive  effects 
of  the  proposed  transaction,  if  any,  are  clearly  out¬ 
weighed  in  the  public  interest  by  the  probable  effect  of 
the  proposed  transaction  in  meeting  the  convenience 
and  needs  of  the  community  to  be  served.  For  these 
reasons,  Assuming  Bank's  application  to  assume  cer¬ 
tain  liabilities  and  purchase  certain  assets  of  First 


Bank,  as  set  forth  in  the  agreement,  is  approved  The 
Comptroller  further  finds  that  the  failure  of  First  Bank 
requires  him  to  act  immediately,  as  contemplated  by 
the  Bank  Merger  Act,  to  prevent  disruption  of  banking 
services  to  the  community;  and  the  Comptroller  thus 
waives  publication  of  notice,  dispenses  with  solicita¬ 
tion  of  competitive  reports  from  other  agencies,  and 
authorizes  the  transaction  to  be  consummated  imme¬ 
diately. 

Assuming  Bank  is  authorized  to  operate  First  Bank's 
former  offices  as  branch  offices. 

By  accepting  approval  and  by  consummating  the 
purchase  and  assumption  transaction,  Assuming 
Bank  agrees  to  be  bound  by  the  following  condition: 

1.  An  initial  minimum  ratio  of  primary  capital  to  total 
assets  of  no  less  than  five  and  one  half  percent  (5 
1/2%). 

This  condition  shall  be  deemed  to  be  "conditions 
imposed  in  writing  by  the  agency  in  connection  with 
the  granting  of  any  application  or  other  request”  within 
the  meaning  of  12  U.S.C.  1818(b)(1). 

June  28,  1985 

Due  to  the  emergency  nature  of  the  situation  a  report 
was  not  requested  from  the  Attorney  General. 


DOMINION  BANK  OF  GREATER  HAMPTON  ROADS,  NATIONAL  ASSOCIATION, 
Norfolk,  V a.,  and  Bank  of  Virginia  Beach,  Virginia  Beach,  Va. 


Names  of  banks  and  type  of  transaction 


Bank  of  Virginia  Beach,  Virginia  Beach,  Va.,  with . 

and  Dominion  Bank  of  Greater  Hampton  Roads,  National  Association,  Norfolk,  Va.  (15461), 

which  had . 

merged  June  29,  1985,  under  charter  and  title  of  the  latter.  The  merged  bank  at  date  of  merger 
had . 


Banking  offices 

Total  assets' 

operation  operated 

$  89,527,000  6  _ 

428,919,000  28  _ 


34 


COMPTROLLER'S  DECISION 

On  March  19,  1985,  an  application  was  filed  with  the 
Office  of  the  Comptroller  of  the  Currency  to  merge 
Bank  of  Virginia  Beach,  Virginia  Beach,  Va.  (BVB),  into 
Dominion  Bank  of  Greater  Hampton  Roads,  National 
Association,  Norfolk,  Va.  (Dominion  Bank).  This  appli- 


*Asset  figures  are  from  the  March  31,  1985,  report  of  condition 
Information  as  of  date  of  consummation  was  not  available  at  press 
time 


cation  was  filed  pursuant  to  an  Agreement  and  Plan  of 
Merger  finalized  between  BVB  and  Dominion  Bank  on 
November  12,  1984. 

As  of  December  31 .  1984.  BVB,  an  independent  bank 
held  $74.7  million  in  deposits  in  six  banking  offices  As 
of  the  same  date,  Dominion  Bank  held  total  deposits  of 
$352  million  in  28  offices  Dominion  Bank  is  a  subsid 
lary  of  Dominion  Bankshares  Corporation,  the  third 
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largest  bank  holding  company  in  Virginia 

The  relevant  geographic  market  for  this  proposal  is  the 
City  of  Virginia  Beach  All  six  branches  of  BVB  are 
located  within  the  city,  and  the  bank  derives  89 
percent  of  its  deposits  from  the  market  area 

Within  this  market,  BVB  ranks  5th  among  10  compet¬ 
ing  commercial  banks,  with  10  8  percent  of  market 
deposits,  while  Dominion  Bank  ranks  7th,  with  a  5  5 
percent  market  share  The  lead  bank  in  the  market 
holds  a  32  7  percent  deposit  share  The  market  also 
includes  1 1  savings  and  loan  associations 

After  consummation  of  this  proposal,  the  resulting 
bank  would  rank  second,  with  16  3  percent  of  com¬ 
mercial  bank  deposits  Given  the  number  of  compet¬ 
itors  remaining  in  the  market  and  the  post-merger 
distribution  of  market  shares,  this  proposal  would  not 
have  a  significantly  adverse  effect  on  competition  in 
the  market. 

The  Bank  Merger  Act  requires  this  Office  to  consider 
the  financial  and  managerial  resources  and  future 
prospects  of  the  existing  and  proposed  institutions 
and  the  convenience  and  needs  of  the  community  to 


be  served  "  The  future  prospects  of  the  resulting  bank 
appear  favorable,  as  does  its  ability  to  further  enhance 
its  competitiveness  in  the  market  and  serve  the  con¬ 
venience  and  needs  of  its  customers 

A  review  of  the  record  of  this  application  and  other 
information  available  to  this  Office  as  a  result  of  its 
regulatory  responsibilities  revealed  no  evidence  that 
the  applicants'  records  of  helping  to  meet  the  credit 
needs  of  their  communities,  including  low  and  moder¬ 
ate  income  neighborhoods,  are  less  than  satisfactory 

We  have  reviewed  this  proposal  pursuant  to  the  Bank 
Merger  Act  and  find  that  it  does  not  significantly 
lessen  competition  in  the  relevant  market  Other  fac¬ 
tors  considered  in  evaluating  this  proposal  are  satis¬ 
factory.  Accordingly,  the  application  is  approved,  as 
conditioned  in  the  transmittal  letter 

May  6,  1985 

SUMMARY  OF  REPORT  BY  ATTORNEY  GENERAL 

We  have  reviewed  this  proposed  transaction  and 
conclude  that  it  would  not  have  a  significantly  adverse 
effect  on  competition. 


COMMERCE  BANK  OF  ST.  LOUIS  COUNTY, 

Clayton,  Mo.,  and  Commerce  Bank  of  Chesterfield,  Chesterfield,  Mo.,  and  Commerce  Bank  of  Fenton,  N.A., 
Fenton,  Mo.,  and  Commerce  Bank  of  Florissant,  Florissant,  Mo.,  and  Commerce  Bank  of  Manchester, 
Manchester,  Mo.,  and  Commerce  Bank-North  County,  St.  Louis  County,  Mo.,  and  Commerce  Bank  of  Richmond 
Heights,  Richmond  Heights,  Mo.,  and  Commerce  Bank-South,  N.A.,  St,  Louis,  Mo.,  and  Commerce  Bank  of 
University  City,  University  City,  Mo.,  and  Commerce  Bank  of  Webster  Groves,  Webster  Groves,  Mo.,  and 
Commerce  Bank-West,  N.A.,  Maryland  Heights,  Mo.,  and  Commerce  Bank  of  Kirkwood,  N.A.,  Kirkwood,  Mo. 


Names  of  banks  and  type  of  transaction 


Banking  offices 


Total  assets 


In 

operation 


To  be 
operated 


Commerce  Bank  of  Chesterfield,  Chesterfield.  Mo  with  $  34,008,000  2 

Commerce  Bank  of  Fenton,  N  A.,  Fenton,  Mo.  (16083)  with .  57,144,000  1 

Commerce  Bank  of  Florissant,  Florissant,  Mo  with .  72,161,000  2 

Commerce  Bank  of  Manchester.  Manchester,  Mo  with .  23,633,000  1 

Commerce  Bank-North  County.  St  Louis  County,  Mo  with  33,713,000  1 

Commerce  Bank  of  Richmond  Heights.  Richmond  Heights,  Mo  with  49,080,000  2 

Commerce  Bank  of  St  Louis  County,  Clayton,  Mo  with  563,851,000  2 

Commerce  Bank-South,  N  A  ,  St  Louis,  Mo  (15996)  with  43,464,000  1 

Commerce  Bank  of  University  City.  University  City.  Mo  71,614,000  2 

Commerce  Bank  o<  Webster  Groves.  Webster,  Groves.  Mo  76.081,000  2 

Commerce  Bank -West,  N  A  Maryland  Heights.  Mo  (16951) .  30.896,000  1 

Commerce  Bank  of  Kirkwood.  N  A  Kirkwood,  Mo  (16945)  110,762,000  2 

merged  June  30  1985  under  the  charter  of  Commerce  Bank  of  Kirkwood,  N  A  ,  Kirkwood.  Mo 
’694c,i  and  eifh  the  title  of  Commerce  Bank  of  St  Louis  County,  N  A  The  merged  bank  at 
date  of  merger  had  1,165.043,000 
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THE  FIRST  NATIONAL  BANK  OF  ATLANTA, 

Atlanta,  Ga.,  and  The  Bank  of  Macon  County,  Montezuma,  Ga. 


Names  of  banks  and  type  of  transaction 

Banking  offices 

Total  assets 

In 

To  be 

operation 

operated 

The  First  National  Bank  of  Atlanta,  Atlanta,  Ga.  (1559),  with . 

and  The  Bank  of  Macon  County,  Montezuma,  Ga.,  which  had . 

$6,246,324,000 

44,213,000 

6,470,537,000 

96 

2 

merged  June  30,  1 985,  under  charter  and  title  of  the  former.  The  merged  bank  at  date  of  merger 
had . 

98 

FIRST  NATIONAL  BANK  OF  THE  SOUTH 

Ocean  Springs,  Miss.,  and  Metropolitan  National  Bank,  Biloxi,  Miss.,  and  First  State  Bank,  Gulfport,  Miss. 


Names  of  banks  and  type  of  transaction 


Metropolitan  National  Bank,  Biloxi,  Miss.  (16425),  with . 

and  First  State  Bank,  Gulfport,  Miss.,  with . 

and  First  National  Bank  of  the  South,  Ocean  Springs,  Miss.  (15672),  which  had . 

consolidated  June  30,  1 985,  under  charter  of  the  latter  and  title  of  “Metropolitan  National  Bank.” 
The  consolidated  bank  at  date  of  consolidation  had . 


Total  assets  * 


Banking  offices 


In  To  be 

operation  operated 


$21,662,000  2 

18,640,000  3 

95,869,000  5 


COMPTROLLER’S  DECISION 

On  December  21,  1984,  an  application  was  filed  with 
the  Office  of  the  Comptroller  of  the  Currency  to  con¬ 
solidate  First  State  Bank,  Gulfport,  Miss.  (FSB),  Met¬ 
ropolitan  National  Bank,  Biloxi,  Miss.  (Metropolitan) 
and  First  National  Bank  of  the  South,  Ocean  Springs, 
Miss.  (First).  This  application  was  made  pursuant  to  a 
Consolidation  Agreement  finalized  among  FSB,  Met¬ 
ropolitan,  and  First  on  November  20,  1984. 

As  of  September  30,  1984,  FSB,  a  subsidiary  of  First 
State  Financial  Corporation,  held  total  deposits  of 
$19.5  million.  On  the  same  date,  Metropolitan,  an 
independent  bank,  had  total  deposits  of  $18.5  million. 
First  had  total  deposits  of  $73.5  million  on  September 
30,  1984.  First  is  a  subsidiary  of  South  First  National 
Corporation. 

The  relevant  geographic  market  for  this  proposal  is  the 
lower  half  of  both  Harrison  and  Jackson  counties, 
encompassing  the  Gulf  Coast  cities  of  Pascagoula, 
Biloxi,  and  Gulfport.  All  three  banks  operate  within  this 
area  and  derive  over  80  percent  of  their  deposits  from 
this  area. 


'Asset  figures  are  from  the  March  31,  1985,  report  of  condition 
Information  as  of  date  of  consummation  was  not  available  at  press 
time. 


Thirteen  commercial  banks  operate  within  the  market, 
in  which  the  largest  bank  holds  33  percent  of  market 
deposits.  First,  which  operates  6  offices  in  the  market, 
ranks  6th,  with  an  8  percent  market  share.  Metropoli¬ 
tan,  and  FSB  rank  9th  and  10th,  respectively,  each 
with  2  percent  of  market  deposits  held  in  3  banking 
offices. 

Following  consummation  of  this  proposal,  Metropoli¬ 
tan  would  rank  second,  with  a  market  share  of  114 
percent.  This  would  place  it  among  the  second  tier  of 
market  competitors,  consisting  of  three  banks  with  9.5 
to  11.5  percent  deposit  shares.  Given  the  number  of 
competitors  remaining  in  the  market  and  the  post 
merger  distribution  of  market  shares,  this  proposal 
would  not  have  a  significantly  adverse  effect  on  com¬ 
petition  in  the  market 

The  Bank  Merger  Act  requires  this  Office  to  consider 
".  .  .  the  financial  and  managerial  resources  and  future 
prospects  of  the  existing  and  proposed  institutions 
and  the  convenience  and  needs  of  the  community  to 
be  served."  The  future  prospects  of  the  resulting  bank 
appear  favorable,  as  does  its  ability  to  further  enhance 
its  competitivenss  in  the  market  and  service  the  con¬ 
venience  and  needs  of  its  customers 

A  review  of  the  record  of  this  application  and  other 


information  available  to  this  Office  as  a  result  of 
tsreguiatory  responsibilities  revealed  no  evidence 
that  the  applicants  records  of  helping  to  meet  the 
credit  needs  of  their  communities,  including  low  and 
moderate  income  neighborhoods,  are  less  than  satis¬ 
factory 

We  have  reviewed  this  proposal  pursuant  to  the  Bank 
Merger  Act  and  find  that  it  does  not  significantly 
lessen  competition  in  the  relevant  market.  Other  fac¬ 
tors  considered  in  evaluating  this  proposal  are  satis¬ 


factory  Accordingly,  the  application  is  approved 
May  30,  1985 

SUMMARY  OF  REPORT  BY  ATTORNEY  GENERAL 

We  have  reviewed  this  proposed  transaction  and 
conclude  that  it  would  not  have  a  significantly  adverse 
effect  on  competition. 
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Branches *  of  national  banks,  by  states,  January  1  to  June  30,  1985 


Branches  operating 
at  beginning  of 
period 

Number  of  de  novo 
branches  opened 

Branches  acquired 
through  merger  or 
conversion 

Existing  branches 
closed  or  converted 

Branches  operating 
at  end  of  period 

Total  . 

21,967 

217 

200 

195 

22,189 

Alabama . 

484 

2 

0 

2 

484 

Alaska  . 

92 

2 

0 

0 

94 

Arizona . 

397 

4 

0 

0 

401 

Arkansas  . 

206 

4 

0 

0 

210 

California  . 

2,726 

21 

0 

66 

2.681 

Colorado 

45 

1 

0 

0 

46 

Connecticut . 

336 

3 

0 

0 

339 

Delaware 

14 

0 

0 

0 

14 

District  of  Columbia 

167 

1 

0 

0 

168 

Florida  . 

1,352 

35 

43 

11 

1,419 

Georgia 

525 

4 

16 

1 

544 

Hawaii  . 

11 

0 

0 

0 

11 

Idaho  . 

194 

0 

0 

0 

194 

Illinois . 

270 

8 

1 

0 

279 

Indiana . 

568 

3 

0 

3 

568 

Iowa . 

112 

2 

5 

1 

118 

Kansas  . 

85 

1 

1 

0 

87 

Kentucky  . 

278 

1 

0 

0 

279 

Louisiana 

313 

1 

8 

0 

322 

Maine . 

90 

0 

0 

0 

90 

Maryland  . 

538 

3 

2 

0 

543 

Massachusetts  . 

513 

3 

1 

0 

517 

Michigan  . 

983 

4 

2 

19 

970 

Minnesota  . 

131 

1 

15 

1 

146 

Mississippi  . 

325 

4 

3 

21 

311 

Missouri  . 

111 

3 

36 

2 

148 

Montana 

11 

0 

0 

0 

11 

Nebraska 

74 

2 

1 

35 

42 

Nevada  . 

96 

1 

0 

3 

94 

New  Hampshire  .... 

110 

0 

0 

0 

110 

New  Jersey . 

1,086 

9 

0 

0 

1,095 

New  Mexico  . 

128 

1 

0 

0 

129 

New  York . 

2,013 

18 

0 

0 

2,031 

North  Carolina 

1,000 

7 

0 

2 

1,005 

North  Dakota  . 

30 

0 

1 

0 

31 

Ohio  . 

1,650 

31 

15 

12 

1,684 

Oklahoma  . 

64 

2 

0 

0 

66 

Oregon . 

360 

0 

0 

1 

359 

Pennsylvania . 

1,558 

7 

5 

1 

1,569 

Rhode  Island  . 

107 

0 

0 

0 

107 

South  Carolina  . 

393 

0 

0 

4 

389 

South  Dakota 

100 

0 

2 

0 

102 

Tennessee  . 

479 

2 

0 

4 

477 

Texas  . 

48 

8 

1 

0 

57 

Utah 

179 

1 

0 

0 

180 

Vermont . 

52 

1 

0 

0 

53 

Virginia . 

728 

4 

16 

5 

743 

Washington . 

634 

3 

23 

0 

660 

West  Virginia . 

74 

8 

0 

0 

82 

Wisconsin  . 

127 

1 

3 

1 

130 

Wyoming 

0 

0 

0 

0 

0 

*  Does  not  include  CBCT  or  foreign  branches  For  those  branches  see  pp  200-201 
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CBCT  branches’  of  national  banks,  by  states,  January  1  to  June  30,  1985 


Branches  operating 
at  beginning  of 
period 

Number  of  de  novo 
CBCTs  opened 

Branches  acquired 
through  merger  or 
conversion 

Existing  CBCTs 
closed  or  converted 

Branches  operating 
at  end  of  period 

Total 

3,032 

419 

5 

0 

3,456 

Alabama 

46 

0 

0 

0 

46 

Alaska 

6 

2 

0 

0 

8 

Arizona 

21 

0 

0 

0 

21 

Arkansas 

17 

3 

0 

0 

20 

California 

91 

26 

0 

0 

117 

Colorado 

60 

1 

0 

0 

61 

Connecticut 

18 

2 

0 

0 

20 

Delaware 

36 

0 

0 

0 

36 

District  of  Columbia 

6 

21 

0 

0 

27 

Florida 

149 

8 

0 

0 

157 

Georgia 

72 

5 

0 

0 

77 

Hawaii 

0 

0 

0 

0 

0 

Idaho 

3 

0 

0 

0 

3 

Illinois 

98 

4 

0 

0 

102 

Indiana 

31 

4 

0 

0 

35 

Iowa 

104 

2 

3 

0 

109 

Kansas 

75 

5 

0 

0 

80 

Kentucky 

23 

1 

0 

0 

24 

Louisiana 

31 

4 

0 

0 

35 

Maine 

76 

0 

0 

0 

76 

Maryland 

31 

1 

0 

0 

32 

Massachusetts 

176 

40 

0 

0 

216 

Michigan 

154 

13 

0 

0 

167 

Minnesota 

85 

25 

0 

0 

110 

Mississippi 

6 

2 

0 

0 

8 

Missouri 

5 

0 

1 

0 

6 

Montana 

27 

1 

0 

0 

28 

Nebraska 

153 

6 

1 

0 

160 

Nevada 

24 

6 

0 

0 

30 

New  Hampshire 

4 

2 

0 

0 

6 

New  Jersey 

27 

1 

0 

0 

28 

New  Mexico 

7 

1 

0 

0 

8 

New  York 

270 

2 

0 

0 

272 

North  Carolina 

42 

1 

0 

0 

43 

North  Dakota 

20 

0 

0 

0 

20 

Ohio 

159 

11 

0 

0 

170 

Oklahoma 

200 

3 

0 

0 

203 

Oregon 

8 

131 

0 

0 

139 

Pennsylvania 

165 

18 

0 

0 

183 

Rhode  Island 

3 

0 

0 

0 

3 

South  Carolina 

39 

1 

0 

0 

40 

South  Dakota 

18 

2 

0 

0 

20 

Tennessee 

80 

2 

0 

0 

82 

Texas 

174 

19 

0 

0 

193 

Utah 

6 

0 

0 

0 

6 

Vermont 

0 

0 

0 

0 

0 

Virginia 

34 

0 

0 

0 

34 

Washington 

15 

35 

0 

0 

50 

West  Virginia 

59 

2 

0 

0 

61 

W sconsm 

78 

6 

0 

0 

84 

Wyoming 

0 

0 

0 

0 

0 

’  C  ,sfomer  bar*  communications  terminal  branches 


Federal  branches  and  agencies  of  foreign  banks,  by  state 
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Applications  for  national  bank  charters,  January  1  to  June  30,  1985 


Approved 

Denied 

Charters 

issued 

State-chartered 

banks 

converted  to 
national  banks 

Trust 

companies ' 

Total 

222 

48 

95 

35 

3 

Alabama 

1 

0 

0 

0 

0 

Alaska 

0 

0 

0 

0 

0 

Arizona 

2 

5 

0 

0 

0 

Arkansas 

2 

1 

1 

0 

0 

California 

7 

1 

8 

0 

3 

Colorado 

8 

1 

3 

0 

0 

Connecticut 

10 

0 

1 

0 

0 

Delaware 

3 

1 

0 

1 

0 

District  of  Columbia 

4 

1 

0 

0 

0 

Florida 

21 

4 

10 

1 

0 

Georgia 

14 

2 

2 

0 

0 

Hawaii 

0 

1 

0 

0 

0 

Idaho 

0 

0 

0 

0 

0 

Illinois 

0 

1 

1 

0 

0 

Indiana 

3 

0 

0 

0 

0 

Iowa 

0 

1 

0 

4 

0 

Kansas 

1 

2 

4 

0 

0 

Kentucky 

1 

1 

0 

0 

0 

Louisiana 

3 

0 

1 

1 

0 

Maine 

0 

0 

0 

0 

0 

Maryland 

4 

0 

1 

0 

0 

Massachusetts 

7 

1 

0 

0 

0 

Michigan 

0 

0 

1 

0 

0 

Minnesota 

1 

0 

0 

14 

0 

Mississippi 

4 

0 

0 

0 

0 

Missouri 

4 

0 

1 

9 

0 

Montana 

0 

0 

0 

1 

0 

Nebraska 

2 

0 

1 

1 

0 

Nevada 

1 

2 

1 

0 

0 

New  Hampshire 

1 

0 

0 

0 

0 

New  Jersey 

2 

1 

1 

0 

0 

New  Mexico 

4 

1 

2 

0 

0 

New  York 

6 

2 

0 

0 

0 

North  Carolina 

7 

0 

0 

0 

0 

North  Dakota 

0 

0 

0 

2 

0 

Ohio 

0 

0 

0 

0 

0 

Oklahoma 

3 

2 

5 

0 

0 

Oregon 

0 

1 

0 

0 

0 

Pennsylvania 

5 

1 

2 

0 

0 

Rhode  Island 

0 

0 

0 

0 

0 

South  Carolina 

1 

1 

2 

0 

0 

South  Dakota 

1 

0 

0 

0 

0 

Tennessee 

2 

1 

1 

0 

0 

Texas 

62 

10 

45 

1 

0 

Utah 

1 

1 

0 

0 

0 

Vermont 

0 

0 

0 

0 

0 

Virginia 

18 

1 

0 

0 

0 

Washington 

4 

1 

0 

u 

West  Virginia 

1 

0 

0 

0 

0 

Wisconsin 

1 

0 

0 

0 

u 

Wyoming 

0 

0 

0 

0 

0 

*  These  figures  are  included  in  the  figures  for  received,  approved,  denied  and  newly  organized 


Nonbank 

banks' 


1 1 


0 

0 

1 

0 

2 

0 

0 

0 

0 

1 

0 

0 

0 

1 

0 

0 

0 

0 

0 

0 

0 

1 

1 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

' 

1 

0 

0 

’ 

1 

0 

0 

0 
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Approved  Rejected 


Approved 


ALABAMA 

First  National  Bank  of  Commerce  of 
Alabama,  Mobile  .  Mar.  13  _ 

ARIZONA 

First  National  Bank  of  Bisbee,  Bisbee .  .  Apr  19 

Trade  Winds  National  Bank,  Mesa .  .  June  3 

Commercial  Bank — Arizona,  National 

Association,  Phoenix .  .  June  17 

Republic  National  Bank,  Phoenix .  Jan  10  _ 

Bank  of  America  National  Association, 

Arizona,  Phoenix  .  .  Mar.  22 

GWF  National  Bank  of  Arizona,  Phoenix  ....  June  4  _ 

Household  Bank,  National  Bank,  Phoenix  . .  _  May  22 

ARKANSAS 

Otter  Creek  National  Bank,  Little  Rock  . .  _  Feb  6 

Arkansas  National  Bank,  Little  Rock  .  Mar.  1  _ 

First  National  Consumer  Bank,  West  Helena  Mar  14  _ 

CALIFORNIA 

Fresno  First  National  Bank,  Fresno  City  .  May  2  _ 

International  Central  Bank  and  Trust 

Corporation,  National  Association,  Irvine  .  Apr.  3  _ 

American  Foreign  Exchange  Bank,  National 

Association,  Los  Angeles .  Feb.  20  _ 

Channel  Islands  National  Bank,  Oxnard  .  Jan.  16  _ 

Marine  Midland  Bank  (California)  National 

Association,  San  Diego  .  Mar.  28  _ 

American  Union  Bank,  National  Association, 

San  Francisco  .  .  June  16 

Hongkongbank  of  California,  National 

Association,  San  Francisco  .  Mar  28  _ 

Crown  National  Bank,  San  Jose  .  Mar.  14  _ 

COLORADO 

Megabank  of  Aurora,  National  Association, 

Aurora  .  Mar.  1  _ 

National  Bank  of  Colorado,  Aurora  .  .  June  28 

Boulder  Valley  National  Bank,  Boulder  Mar  21  _ 

Eagle  National  Bank,  Broomfield  .  Apr.  16  _ 

National  Bank  of  the  Rockies  in  Colorado 

Springs,  Colorado  Springs  .  June  20  _ 

National  Bank  of  the  West,  Colorado  Springs  June  5  _ 

Omnibank  of  Kiowa  County,  N  A  ,  Eads  .  Feb  14  _ 

Grand  National  Bank  of  Colorado,  Fraser  . .  Feb  12  _ 

FirstBank  at  88th/Wadsworth,  National 
Association,  Westminster .  June  5  _ 

CONNECTICUT 

Harbor  National  Bank  of  Connecticut, 

Branford .  June  20  _ 

Security  Pacific  National  Bank  of 

Connecticut,  East  Hartford  .  Feb  12  _ 

First  National  State  Bank  (Greenwich), 

Greenwich .  Feb.  12  _ 

The  Chase  Manhattan  National  Bank  of 

Connecticut,  Greenwich .  Feb.  12  _ 

Barclays  Bank  of  Connecticut,  National 

Association,  Stamford .  Feb  12  _ 

Chemical  Bank  (CT)  National  Association, 

Stamford  .  Feb.  12  _ 

Irving  Trust  Connecticut,  National 

Association,  Stanford  Feb  12  _ 

Litco  Bank  of  Connecticut,  N  A  ,  Stamford  Mar  28  _ 

Marine  Midland  Bank  (Connecticut),  National 

Association,  Stamford  .  Feb  12  _ 

Citibank  (Connecticut),  National  Association, 

West  Hartford  .  Feb  12  _ 

DELAWARE 

Horizon  Bank  (Delaware),  National 

Association,  Christiana  .  Feb  1  _ 

Barclays  Bank  of  Delaware,  National 

Association,  Wilmington  .  Apr  25  _ 

Fidelity  Bank  (Del)  National  Association, 

Wilmington  .  Jan  25  _ 

Household  Bank,  National  Bank,  Wilmington  _  May  22 


DISTRICT  OF  COLUMBIA 

Bank  of  America  National  Association 

Washington,  DC,  Washington  _ 

Equitable  Bank  of  D  C  ,  National 
Association,  Washington  Jan.  22 

First  Omni  Bank  (District  of  Columbia), 

National  Association,  Washington  Jan  19 

Litco  Bank  of  Washington,  D  C,  National 

Association,  Washington  .  Feb  26 

Marine  Midland  Bank  (Maryland)  National 
Association,  Washington  .  Feb  26 

FLORIDA 

Fleet  National  Bank  of  Boca  Raton,  Florida, 

Boca  Raton  .  Feb  14 

First  National  Bank  of  Pasco  County,  Dade 

City  .  . 

Barnett  Bank  of  Hernando  County,  N.A,, 

Hernando  County  .  Feb.  3 

Community  National  Bank,  Lake  City  Jan  24 

Delta  National  Bank  and  Trust  Company  of 

Florida,  Miami .  Mar.  29 

Republic  New  York  Trust  Company  of 

Florida,  N.A  .  Miami .  Jan.  3 

Bank  of  America  National  Association 

Florida,  Miami .  . 

Hongkongbank  of  Florida,  National 

Association,  North  Miami  Beach  .  Feb.  12 

Pan  American  Bank  of  Broward,  National 

Association,  Oakland  Park .  Apr.  17 

Ocala  National  Bank,  Ocala  Feb  21 

Big  Lake  National  Bank,  Okeechobee  Feb  20 

American  National  Bank  of  Clay  County, 

Orange  Park  .  May  7 

Fleet  National  Bank  of  Orlando,  Florida, 

Orlando  .  Feb  14 

Midlantic  National  Bank/Florida,  Palm  Beach  Feb  12 

Sun  Bank/Flagler  County,  National 

Association,  Palm  Coast  .  June  11 

First  National  Bank  of  Commerce  of  Florida, 

Pensacola  .  Feb.  14 

Plant  National  Bank,  Plant  City  _ 

First  National  Bank  and  Trust  Company/St 
Lucie  County,  Port  St.  Lucie  May  13 

Sun  Bank/Martin  County,  National 

Association,  Stuart .  Jan.  24 

Fleet  National  Bank  of  Tampa,  Florida, 

Tampa  .  Feb.  14 

Litco  Bank  of  Florida,  N.A  ,  Tampa  Feb  12 

Marine  Midland  Bank  (Florida)  National 

Association,  Tampa .  Feb  12 

Horizon  Bank  (Florida),  National  Association, 

West  Palm  Beach  .  Feb  12 

National  Bank  of  Commerce,  Winter  Park  Jan  15 

GEORGIA 

Chemical  Bank  (GA)  National  Association, 

Atlanta .  Feb  15 

AmSouth  Bank  Atlanta,  National  Association, 

Atlanta  Feb  15 

Bank  of  America  National  Association 

Georgia,  Atlanta  - 

Central  Bank  of  the  South-Georgia.  National 
Association,  Atlanta  Feb  15 

First  Interstate  Bank  of  Atlanta.  National 
Association,  Atlanta  Feb  14 

Fleet  National  Bank  of  Georgia,  Atlanta  Feb  15 

Irving  Trust  Georgia,  National  Association, 

Atlanta  Feb  15 

Marine  Midland  Bank  (Georgia)  National 
Association,  Atlanta  Feb  14 

Mellon  Bank  (GA)  National  Association, 

Atlanta  Feb  12 

Security  Pacific  National  Bank  of  Georgia, 

Atlanta  Feb  15 

The  Chase  Manhattan  National  Bank  of 
Georgia,  Atlanta  Feb  14 

Barclays  Bank  of  Clarkston  National 
Association,  Clarkston  Feb  15 

Household  Bank,  National  Bank  Doraville 


Rejected 

Mar  22 


Feb  6 


Mar  22 


Feb  6 


Mar  22 


May  22 
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Approved 

Re/ected 

Approved 

GEORGIA — continued 

MINNESOTA 

Barclays  Bank  of  Georgia  National 

Security  Pacific  National  Bank  of  Minnesota. 

Association  Marietta 

Feb 

15 

Burnsville 

Feb  26 

Peachtree  National  Bank,  Peachtree  City 

Apr 

16 

First  Union  National  Bank  of  Georgia,  Tucker 

Feb 

15 

MISSISSIPPI 

Deposit  Guaranty  National  Bank  of  Grenada 

HAWAII 

Grenada 

Apr  11 

Commercial  Bank — Hawaii,  National 

AmSouth  Bank  Jackson,  National 

Association,  Honolulu 

Mar  15 

Association  Jackson 

Mar  1 

First  American  National  Bank  of  Mississippi, 

Jackson 

Mar  1 

ILLINOIS 

Pike  County  National  Bank,  McComb 

Feb  6 

Bank  of  America  National  Association 

Illinois.  Chicago 

Mar  22 

MISSOURI 

First  National  Bank  of  Platte  County,  Kansas 

INOIANA 

City 

June  1 1 

Barclays  Bank  of  Indiana  National 

First  Bank  Missouri,  National  Association, 

Association,  Clarksville 

Feb 

12 

Kansas  City 

Mar  22 

First  American  National  Bank  of  Indiana 

First  National  Bank,  Lee  s  Summit,  Missouri, 

Evansville 

Feb 

12 

Lee's  Summit  . 

Feb  7 

Barclays  Bank  of  Indianapolis,  National 

CitiBank  (St  Louis).  National  Association,  St 

Association,  Indianapolis 

Feb 

12 

Louis  . 

Mar  22 

IOWA 

American  National  Bank  of  Iowa, 

Manchester  _  Feb  12 


KANSAS 

The  Columbian  National  Bank,  Leawood  -  Feb  7 

Community  National  Bank,  Neodesha  -  Feb  7 

Commerce  Bank  of  Overland  Park,  National 
Association,  Overland  Park  Feb  12  - 


KENTUCKY 

Tri-County  National  Bank,  Corbin  Feb  21  - 

Kentucky  Independent  National  Bank, 

Elizabethtown  . . .  -  May  3 


LOUISIANA 

Barclays  Bank  of  Louisiana,  National 
Association.  Baton  Rouge  Mar  13 

Barclays  Bank  of  Louisiana  National 
Association  Metairie  Mar  13 

Mellon  Bank  (LA)  National  Association, 

Metairie  Mar,  12 


NEBRASKA 

Commerce  Bank  of  Omaha,  National 
Association,  Omaha  May  6 

Deposit  Guaranty  Omaha,  National 
Association,  Omaha  May  6 

NEVADA 

Valley  Bank  of  Nevada,  National  Association, 

Las  Vegas  - 

Bank  of  America  National  Association 
Nevada.  Las  Vegas .  . 

Security  Pacific  National  Bank  of  Nevada, 

Las  Vegas  Mar  13 

NEW  HAMPSHIRE 

Fleet  National  Bank  of  New  Hampshire, 

Bedford .  Feb  15 


NEW  JERSEY 

Household  Bank.  National  Bank,  Edison  - 

Fleet  National  Bank  of  New  Jersey,  Iselin  Feb  15 
Litco  Bank  of  New  Jersey.  National 
Association,  Morristown  Mar  13 


MARYLAND 

Chemical  Bank  (MD)  National  Association, 


Baltimore  Feb  26 

The  National  Bank  of  Washington  (MD), 

Baltimore  May  13 

Barclays  Bank  of  Maryland  National 
Association  Hagerstown  Feb  26 

Fleet  National  Bank  of  Maryland,  Silver 
Spring  Feb  26 


MASSACHUSETTS 

Bank  of  America  National  Association 

Massachusetts  Boston 

Horgkongbank  of  Boston  National 

'vmg  Tr  ,sf  Massachusetts  National 
Meiioe  Bank  r*/A)  National  Association 


Man 

haftan  National  Bank  of 

MasMCh 

M*  ^  M  /J 

Ma  '  4  M  rl 

Mar  22 

Mar  22 
Mar  22 
Mar  22 
Mar  22 
Mar  ?? 

Mar  22 
Mar  22 


NEW  MEXICO 

Bank  of  America  National  Association  New 
Mexico  Albuquerque 
Barclays  Bank  of  New  Mexico,  National 


Association,  Albuquerque  Feb  1 

Ramer  Bank  of  New  Mexico,  National 
Association.  Albuquerque  Feb  1 

Republicbank  Albuquerque.  National 
Association,  Albuquerque  Jan  25 

Security  Pacific  National  Bank  of  New 
Mexico,  Albuquerque  Feb  7 


NEW  YORK 

Household  Bank,  National  Bank,  Hicksville 
Broadway  National  Bank  New  York  Mar  21 

Bank  of  America  National  Association  New 
York  New  York 

Delta  National  Bank  and  Trust  Company, 

New  York  Mar  29 

First  Interstate  Bank  of  New  York  National 
Association  New  York  Feb  14 

Mellon  Bank  (NY)  National  Association,  Now 

York  Fob  14 

First  National  Stato/Westchester  Whito 
Plains  Feb  14 

Security  Pacific  National  Bank  of  Now  York 
While  Plains  Fob  12 


Re  tec  tec 


Mar  22 
Mar  22 


May  22 


Mar  22 


May  22 
Mar  22 
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Approved  Rejected 


NORTH  CAROLINA 

First  American  National  Bank  of  North 

Carolina,  Asheville .  Mar.  4  - 

First  Railroad  National  Bank  of  North 

Carolina,  Charlotte  Mar  4  - 

Fleet  National  Bank  of  North  Carolina, 

Charlotte  .  Mar,  4  - 

Irving  Trust  North  Carolina,  National 

Association,  Charlotte .  Mar  4  - 

Security  Pacific  National  Bank  of  North 

Carolina,  Charlotte .  Mar.  4  - 

Barclays  Bank  of  North  Carolina,  National 

Association,  Raleigh .  Mar.  1  - 

Chemical  Bank  (NC)  National  Association, 

Winston-Salem .  Mar  4  - 

OKLAHOMA 

Checotah  National  Bank,  Checotah  -  Mar.  15 

The  First  National  Bank  in  Marlow,  Marlow  Jan.  24  - 

Commercial  National  Bank,  Sallisaw  -  Mar.  15 

The  Chase  Manhattan  National  Bank  of 

Oklahoma,  Tulsa  .  Feb.  6  - 

First  National  Bank  of  Tuttle,  Tuttle  Feb  21  - 

OREGON 

Bank  of  America  National  Association 
Oregon,  Portland  .  .  Mar.  22 

PENNSYLVANIA 

First  Omni  Bank  (Pennsylvania),  National 

Association,  Allentown  Jan  19  - 

Household  Bank,  National  Bank,  King  of 

Prussia .  .  May  22 

Chemical  Bank  (PA)  National  Association, 

Philadelphia  .  Jan.  8  - 

Hongkongbank  of  Philadelphia,  National 

Association,  Philadelphia  .  Jan.  8  - 

Horizon  Bank  (Pennsylvania),  National 

Association,  Philadelphia  .  Feb  7  - 

Marine  Midland  Bank  (Pennsylvania) 

National  Association,  Pittsburgh .  Jan  8  - 

SOUTH  CAROLINA 

Fleet  National  Bank  of  South  Carolina, 

Columbia .  Feb.  15  - 

Household  Bank,  National  Bank,  Goose 
Creek  .  .  May  22 

SOUTH  DAKOTA 

First  City  Sioux  Falls  National  Bank,  Sioux 
Falls  .  Jan.  25  - 

TENNESSEE 

Dominion  Bank  of  Tennessee,  National 

Association,  Johnson  City  Feb  12  - 

Hamilton  National  Bank  of  Knoxville, 

Knoxville  .  .  Mar.  6 

Third  National  Bank  in  Memphis,  Memphis  June  17  - 

TEXAS 

Centerpoint  National  Bank,  Arlington  Mar  27  - 

Onion  Creek  National  Bank,  Austin  June  19  - 

First  Interstate  Bank  of  Austin,  National 

Association,  Austin  .  Jan  19  - 

Ranier  Bank  Austin,  National  Association, 

Austin  .  Jan  19  - 

First  National  Bank — Big  Lake,  Big  Lake  .  May  3  - 

American  National  Bank  of  Carrollton, 

Carrollton .  Apr  16  - 

Metrocrest  National  Bank,  Carrollton  Jan  15  - 

Converse  National  Bank,  Converse  May  21  - 

Independent  Bank,  National  Association, 

Dallas .  Jan  24  - 

Turtle  Creek  Circle  Bank,  National 
Association,  Dallas  .  Feb  12  - 


Approved  Rejected 


Bank  of  America  National  Association 

Dallas,  Dallas  .  .  Mar.  22 

Chemical  Bank  (TX)  National  Association, 

Dallas .  Jan  19  - 

CitiBank  (Dallas)  National  Association, 

Dallas .  Jan.  19  - 

Comerica  Bank — Dallas,  National 

Association,  Dallas  .  Jan.  19  - 

First  Interstate  Bank  of  Dallas.  National 

Association,  Dallas  .  Jan.  19  - 

Irving  Trust  Texas,  National  Association, 

Dallas .  Jan.  19  - 

Marine  Midland  Bank  (Texas)  National 

Association,  Dallas  .  Jan.  19  - 

Mellon  Bank  (TX)  National  Association, 

Dallas .  Jan.  19  - 

Security  Pacific  National  Bank  of  Texas 

(Dallas),  Dallas .  Jan.  19  - 

The  Chase  Manhattan  National  Bank  of 

Dallas,  Dallas .  Jan.  19  - 

Union  Bank  of  California,  National 

Association,  Dallas  .  Jan  19  - 

Bank  of  DeSoto,  National  Association, 

DeSoto .  Feb  20  - 

Peoples  National  Bank,  Devine  -  June  6 

Diana  National  Bank,  Diana  -  Feb  6 

Barclays  Bank  of  El  Paso,  National 

Association,  El  Paso  .  Jan,  19  - 

First  National  Bank  of  Ennis,  Ennis  Feb  5  - 

Citizens  National  Bank  of  Falfurrias, 

Falfurrias  .  .  Mar.  15 

First  Interstate  Bank  of  Fort  Worth,  National 

Association,  Fort  Worth  .  Jan.  19  - 

The  Chase  Manhattan  National  Bank  of  Fort 

Worth,  Fort  Worth .  Jan.  19  - 

National  Bank  of  Texas,  Galveston  -  Feb  6 

Riverside  National  Bank,  Grand  Prairie  Feb  22  - 

First  National  Bank  of  Gun  Barrel  City,  Gun 

Barrel  City  .  June  1 1  - 

Hooks  Airport  National  Bank,  Harris  County  June  5  - 

Houston  International  Bank,  National 

Association,  Harris  County  -  Apr  2 

Mayde  Creek  Bank  National  Association, 

Harris  County  .  May  2  - 

Klein  Bank — Cypresswood,  National 

Association,  Harris  County  May  14  - 

American  National  Bank — Post  Oak, 

Houston  .  Feb  6  - 

Fountainview  National  Bank,  Houston  May  21  - 

Bank  of  America  National  Association 

Houston,  Houston  .  .  Mar,  22 

Bank  of  Boston — Texas,  National 

Association,  Houston  .  Jan  19  - 

CitiBank  (Houston)  National  Association, 

Houston  .  Jan  19  - 

First  Interstate  Bank  of  Houston,  National 

Association,  Houston  .  Jan  19  - 

First  Union  National  Bank  of  Texas,  Houston  Jan  19  - 

Hongkongbank  of  Texas,  National 

Association,  Houston  Jan  19  - 

Rainier  Bank  Houston,  National  Association, 

Houston .  Jan.  19  - 

Security  Pacific  National  Bank  of  Texas 

(Houston),  Houston  Jan  19  - 

The  Chase  Manhattan  National  Bank  of 

Houston,  Houston  Jan  19  - 

Union  Bank  of  California,  National 
Association,  Houston  Jan  19  __  _ 

Valley  Ranch  National  Bank.  Irving  Mar  21 

First  National  Bank  of  Kennedale,  Kennedale  Mar  5  - 

Plaza  National  Bank,  Kerrville  Apr  15 

Bank  of  the  Trinity,  National  Association, 

Liberty  Apr  16 

Liberty  Hill  National  Bank,  Liberty  Hill  Mar  27 

West  Texas  Bank  National  Association 
Lubbock  County  Mar  13 

First  National  Bank  of  Madisonville, 

Madisonville  Mar  27 

First  National  Bank  of  Manor  Manor  -  Mar  6 
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TEXAS  (continued) 

Mauriceville  National  Bank,  Mauriceville 
First  Western  National  Bank  of  Mesquite 
Mesquite 

Citizens  National  Bank,  New  Braunfels 
Pasaaena  Commerce  Bank,  National 
Association,  Pasadena 
Peoples  National  Bank,  Pflugerville 
First  Western  National  Bank,  Plano 
Glenagles  National  Bank,  Plano 
Barclays  Bank  of  Texas  National 
Association,  Plano 

Northeast  National  Bank  of  San  Antonio,  San 
Antonio 

Republicbank  Countryside,  National 
Association,  San  Antonio 
First  Interstate  Bank  of  San  Antonio,  National 
Association,  San  Antonio 
The  Chase  Manhattan  National  Bank  of  San 
Antonio,  San  Antonio 
First  National  Bank  of  Terrell,  Terrell 
Oak  Hill  National  Bank,  Travis  County 
City  National  Bank,  Whitehouse 
Windthorst  National  Bank,  Wmdthorst 


UTAH 

Bank  of  America  National  Association  Utah, 
Salt  Lake  City 

Security  Pacific  National  Bank  of  Utah,  Salt 
Lake  City 

VIRGINIA 

First  Union  National  Bank  of  Virginia, 
Annandale 

The  National  Bank  of  Washington  (VA), 
Annandale 

Suburban  Virginia  Bank,  National 
Association,  Arlington 

First  Omni  Bank  (Virginia),  National 
Association,  Fairfax  County 

Maryland  National  Bank/Virginia,  Fairfax 
County 

American  Security  Bank  of  Virginia,  National 
Association,  McLean . 


Approved  Rejected 


Mar  27  _ 

May  7  _ 

Feb  5  _ 

_  Apr  1 1 

_  Feb  12 


May  7 

Feb 

20 

Jan 

19 

June 

20 

Feb 

20 

Jan 

19 

Jan 

19 

May 

29 

Jan. 

15 

Jan 

17 

Jan 

15 

Mar  22 


Mar  28 


Feb  7 


Approved  Rejected 


Security  Pacific  National  Bank  of  Virginia, 

McLean  Feb  7  _ 

Bank  2000,  National  Association  McLean  Mar  21  _ 

Chemical  Bank  (VA),  National  Association, 

Richmond  Feb  7  _ 

First  Railroad  National  Bank  of  Virginia, 

Richmond  Feb  7  _ 

NCNB  National  Bank  of  Virginia,  Richmond  Feb  7  _ 

Mellon  Bank  (VA)  National  Association, 

Springfield .  Feb  7  _ 

Equitable  Bank  of  Virginia.  National 

Association,  Tysons  Corner .  Feb  7  _ 

Bank  of  Boston — Virginia,  National 

Association,  Vienna  Feb  7  _ 

Barclays  Bank  of  Vienna,  National 

Association,  Vienna  Feb  7  _ 

Fleet  National  Bank  of  Virginia,  Vienna  Feb  15 _ 

The  Chase  Manhattan  National  Bank  of 

Virginia,  Vienna  .  Feb,  7  - 

Barclays  Bank  of  Virginia.  National 

Association,  Virginia  Beach  Feb  7  - 

Citibank  (Virginia),  National  Association, 

Virginia  Beach  Feb  7  - 

WASHINGTON 

U  S  Bank  of  Washington,  National 

Association,  Bellevue  .  Jan  15  _ 

Household  Bank,  National  Bank,  Federal 

Way  _  May  22 

U  S  Bank  of  Olympia,  National  Association, 

Olympia  .  Jan  15  _ 

U  S  Bank  of  Spokane,  National  Association, 

Spokane  .  Jan  15  _ 

U  S  Bank  of  Clark  County.  National 
Association,  Vancouver  .  Jan  15  _ 


May  13 
Feb  7 
Feb  7 


WEST  VIRGINIA 

One  Valley  National  Bank  of  Hurricane, 

Hurricane .  Feb  7 


Feb  7 


Mar  22 


WISCONSIN 

Tri  City  National  Bank  of  Brookfield, 
Brookfield  . 


Apr  16 


New  national  bank  charters  issued,  by  states,  January  1  to  June  30,  1985 


Charter 

number 

Date  open 

Title  and  location  of  bank 

Total:  100  banks 

18604 

April  8 

ARKANSAS 

First  National  Bank,  Clinton 

20254 

18595 

18687 

20563 

18565 

18602 

18585 

18541 

18542 

April  22 

May  10 

June  17 

March  1 1 
February  4 

April  1 

March  1 1 
January  24 
January  25 

CALIFORNIA 

Clear  Lake  National  Bank,  Clearlake 

Cupertino  National  Bank,  Cupertino 

Downey  National  Bank,  Downey 

Citicorp  Trust,  National  Association,  Los  Angeles 

John  Muir  National  Bank,  Martinez 

Novato  National  Bank,  Novato 

Country  National  Bank,  Redding 

National  Bank  of  the  Redwoods,  Santa  Rosa 

Sonoma  National  Bank,  Santa  Rosa 

18578 

18477 

20359 

20531 

20836 

20447 

18704 

February  1 1 
January  7 

March  25 

March  8 
February  14 
June  3 

June  24 

COLORADO 

The  First  National  Bank  of  Castle  Rock,  Castle  Rock 

Rocky  Mountain  National  Bank,  Denver 

National  Bank  of  the  Rockies  in  Denver,  Denver 

United  Bank  of  University  Hills,  National  Association,  Denver 

Omnibank  of  Kiowa  County,  N.A.,  Eads 

Grand  National  Bank  of  Colorado,  Fraser 

Firstbank  at  Broadway/County  Line  Road,  National  Association,  Littleton 

18556 

March  12 

CONNECTICUT 

First  National  Bank  of  Stamford,  Stamford 

20487 

20066 

18472 

20294 

20320 

20489 

20232 

20011 

20451 

18582 

March  1 

March  1 1 
February  8 
January  7 

June  13 

May  6 

March  1 1 

April  8 

February  28 
March  26 

FLORIDA 

Horizon  Trust  Company,  N.A.,  Boca  Raton 

Community  National  Bank,  Cape  Coral 

National  City  Bank,  Coral  Springs 

First  National  Bank,  Seminole  County,  Longwood 

First  National  Bank  of  Miami,  Miami 

Republic  New  York  Trust  Company  of  Florida,  N.A.,  Miami 

Marshall  &  llsley  Trust  Company  of  Florida,  National  Association,  Naples 
Central  National  Bank,  Sarasota 

Connecticut  National  Trust  Company  of  Florida,  Stuart 

Indian  River  National  Bank,  Vero  Beach 

18584 

20150 

June  25 

April  30 

GEORGIA 

First  Security  National  Bank,  Norcross 

Ameribank,  National  Association,  Savannah 

18553 

February  14 

ILLINOIS 

First  National  Bank  of  Roselle,  Roselle 

18478 

18458 

20450 

20192 

January  21 
January  2 

April  17 

May  20 

KANSAS 

National  Bank  of  Andover,  Andover 

First  National  Bank  of  Elkhart,  Elkhart 

First  National  Bank  of  Shawnee,  Shawnee 

American  National  Bank  of  Westlink,  Wichita 

18484 

February  7 

LOUISIANA 

Midsouth  National  Bank,  Lafayette 

18586 

April  1 

MARYLAND 

Bay  National  Bank,  Annapolis 

20234 

June  12 

MICHIGAN 

Comerica  Bank — Lansing,  National  Association,  Lansing 

20573 

May  20 

MISSOURI 

First  National  Bank,  Lee's  Summit,  Missouri,  Lee’s  Summit 

18601 

April  1 

NEBRASKA 

Charter  West  National  Bank,  West  Point 

20484 

April  15 

NEVADA 

Citibank  (Nevada),  National  Association,  Las  Vegas 

18606 

May  6 

NEW  JERSEY 

Sun  National  Bank,  Medford 

207 


Charter 

numcer 

20439 

18561 

18580 

20838 

18596 

18605 

18545 

18590 

20221 

20185 

20007 

18583 

20065 

18562 

18597 

18591 

18481 

18483 

18485 

18474 

18559 

18612 

20212 

18563 

20239 

18592 

20026 

18625 

18482 

18479 

18475 

18445 

18560 

18611 

18628 

18558 

18593 

18610 

18557 

18594 

20022 

18480 

18554 

20420 

18486 

18624 

18581 

18466 

18598 

20071 

20019 

18609 

18627 

18643 


bank  charters  issued,  by  states,  January  1  to  June  30,  1985 — continued 


Title  and  location  of  bank 


NEW  MEXICO 

Bank  of  the  Rio  Grande  National  Association.  Las  Cruces 

United  New  Mexico  Bank  at  Las  Cruces,  National  Association,  Las  Cruces 


OKLAHOMA 

American  National  Bank,  Elk  City 

The  First  National  Bank  in  Marlow  Marlow 

Lincoln  National  Bank,  Oklahoma  City 

First  Memorial  Bank,  National  Association,  Tulsa 

First  National  Bank  of  Tuttle,  Tuttle 


PENNSYLVANIA 

First  Chestnut  Hill  National  Bank,  Philadelphia 
National  Bank  of  the  Main  Line,  Wayne 


SOUTH  CAROLINA 

Hilton  Head  Bank  and  Trust  Company,  National  Association,  Hilton  Head  Island 
Summerville  National  Bank,  Summerville 


TENNESSEE 

Executive  Park  National  Bank,  Kingsport 


TEXAS 

Addison  National  Bank,  Addison 

Alvarado  National  Bank,  Alvarado 

North  Central  National  Bank,  Austin 

Inter  First  Bank  North  Austin,  National  Association,  Austin 

Interf irst  Bank  Westlake,  National  Association,  Austin 

Bacliff  Bank— National  Association,  Bacliff 

Executive  Plaza  National  Bank,  Beaumont 

Interf  irst  Bank  West  Beaumont,  National  Association,  Beaumont 

City  National  Bank— Furneaux  Creek,  Carrollton,  Carrollton 

First  Bank  of  Conroe  National  Association,  Conroe 

Cornerstone  Bank,  National  Association,  Dallas 

Park  Forest  National  Bank,  Dallas 

Preston  Forum  National  Bank  of  Dallas,  Dallas 

Stemmons  Northwest  Bank,  National  Association,  Dallas 

First  National  Bank  of  Dublin,  Dublin 

First  Continental  National  Bank  of  Grand  Prairie,  Grand  Prairie 

Ommbanc  North  Belt,  National  Association,  Harris  County 

First  National  Bank.  Haskell 

Bellfort  National  Bank,  Houston 

Fallbrook  National  Bank,  Houston 

Houston  National  Bank,  Houston 

Northwood  National  Bank,  Houston 

Plaza  Del  Oro  National  Bank,  Houston 

Texas  First  National  Bank,  Houston 

Texas  National  Bank  Westheimer,  Houston 

Unitedbank-Sakowitz  Centre,  National  Association,  Houston 

Texas  Commerce  Bank  River  Oaks,  National  Association  Houston 

Texas  National  Bank  of  Jacksonville.  Jacksonville 

Allied  Bank  Keller,  National  Association,  Keller 

Inter  National  Bank  of  McAllen,  McAllen 

Rio  National  Bank,  McAllen  Texas  McAllen 

McKinney  National  Bank,  McKinney 

Peoples  National  Bank,  Pasadena 

Frio  National  Bank,  Pearsall 

Plano  East  National  Bank,  Plano 

First  Bank  of  Port  Isabel,  National  Association,  Port  Isabel 

Brushy  Creek  National  Bank  Round  Rock 

Broadway  National  BankJWestpiex  San  Antonio 

Texas  Commerce  Bank,  San  Antonio,  National  Association.  San  Antonio 

Thousand  Oaks  National  Bank,  San  Antonio 

Southiake  National  Bank,  Southlake 

First  National  Bank.  Spearman 

Spring  National  Bank,  Spring 

Stanton  National  Bank,  Stanton 

Te/ana  National  Bank  of  Waco,  Waco 

City  National  Bank  Whitehouse 


State-chartered  banks  converted  to  national  banks,  by  states,  January  1  to  June  30,  1985 

(Dollar  amounts  in  thousands) 


Title  and  location  of  bank 

Effective  date 

Total  assets 

Total:  36  banks  . 

COLORADO 

FirstAmerican  Bank,  National  Association  (18526),  conversion  of  First  American  Bank,  Colorado 
Springs . 

May 

1 

$2,182,928 

3,830 

DELAWARE 

Marine  Midland  Bank  (Delaware),  National  Association  (20538),  conversion  of  Marine  Midland 

Bank  (Delaware),  Wilmington  . 

February  1 

184,245 

FLORIDA 

Southern  National  Bank  of  Broward  County  (20616),  conversion  of  Southern  Bank  of  Broward 
County,  Pompano  Beach . 

March 

21 

24,600 

IOWA 

Norwest  Bank  Atlantic,  National  Association  (20443),  conversion  of  Norwest  State  Bank  Atlantic, 
Atlantic . 

January 

1 

90,310 

Bettendorf  Bank,  National  Association  (18462),  conversion  of  Bettendorf  Bank  and  Trust 

Company,  Bettendorf . 

January 

1 

92,810 

First  National  Bank  (20417),  conversion  of  Cambridge  State  Bank,  Cambridge . 

January 

2 

8,878 

Norwest  Bank  Keokuk,  National  Association  (20442),  conversion  of  Norwest  State  Bank  Keokuk, 
Keokuk . 

January 

1 

39,412 

LOUISIANA 

Hibernia  National  Bank  in  Jefferson  Parish  (20517),  conversion  of  First  Metropolitan  Bank, 

Metairie . 

January 

2 

2,161 

MINNESOTA 

First  Bank  Benson,  National  Association  (20497),  conversion  of  First  State  Bank  of  Benson, 

Benson . 

May 

1 

33,090 

First  Bank  Central,  National  Association  (20448),  conversion  of  First  State  Bank  of  Litchfield, 
Litchfield . 

May 

1 

49.720 

Norwest  Bank  Maple  Grove  National  Association  (20632),  conversion  of  Norwest  Bank  Maple 
Grove,  Maple  Grove . 

April 

1 

106.662 

First  Bank  Southwest,  National  Association  (20590),  conversion  of  First  Bank  Southwest, 

Marshall . 

May 

1 

65,832 

Norwest  Bank  Camden  National  Association  (20630),  conversion  of  Norwest  Bank  Camden, 
Minneapolis . 

April 

1 

102,785 

First  Bank  Robbinsdale,  National  Association  (20589),  conversion  of  First  Robbinsdale  State 

Bank,  Robbinsdale . 

May 

1 

147,993 

Norwest  Bank  Sauk  Rapids  National  Association  (20617),  conversion  of  Norwest  Bank  Sauk 
Rapids,  Sauk  Rapids . 

April 

1 

55,963 

Norwest  Bank  St  Cloud  National  Association  (20618),  conversion  of  Norwest  Bank  St  Cloud,  St 
Cloud . 

April 

1 

82,711 

First  Bank  East,  National  Association  (20595),  conversion  of  First  Bank  East,  St  Paul 

June 

1 

202  162 

First  Bank  Grand,  National  Association  (20594),  conversion  of  First  Grand  Avenue  State  Bank, 

St,  Paul . 

June 

1 

125,126 

First  Bank  Security,  National  Association  (20591),  conversion  of  First  Security  State  Bank,  St 

June 

1 

92,143 

Norwest  Bank  Stillwater  National  Association  (20634),  conversion  of  Norwest  Bank  Stillwater, 
Stillwater . 

April 

1 

41,542 

First  Bank  Wheaton,  National  Association  (20592),  conversion  of  First  State  Bank,  Wheaton  . 

May 

1 

24.067 

First  Bank  White  Bear  Lake,  National  Association  (20588),  conversion  of  First  State  Bank  of 

White  Bear  Lake,  White  Bear  Lake . 

June 

1 

90,873 

MISSOURI 

Commerce  Bank  of  Bolivar,  National  Association  (20918),  conversion  of  Commerce  Bank  of 

Bolivar,  Bolivar . 

June 

28 

62.854 

Commerce  Bank  of  Bonne  Terre,  National  Association  (20917),  conversion  of  Commerce  Bank 
of  Bonne  Terre,  Bonne  Terre . 

June 

7 

44,237 

Commerce  Bank  of  Barry  County,  National  Association  (20912),  conversion  of  Commerce  Bank 
of  Barry  County,  Cassville . 

June 

28 

50,287 

Commerce  Bank  of  Hannibal,  National  Association  (20919),  conversion  of  Commerce  Bank  of 
Hannibal,  Hannibal . 

June 

28 

47,487 

Commerce  Bank  of  Kahoka,  National  Association  (20911).  conversion  of  Commerce  Bank  of 
Kahoka,  Kahoka  . 

June 

7 

38,733 

Commerce  Bank  of  Lexington,  National  Association  (20916),  conversion  of  Commerce  Bank  of 
Lexington,  Lexington . 

June 

7 

28,809 

Commerce  Bank  of  Louisiana,  National  Association  (20915),  conversion  of  Commerce  Bank  of 
Louisiana,  Louisiana . 

June 

28 

25  664 

Commerce  Bank  of  Pacific,  National  Association  (20914),  conversion  of  Commerce  Bank  of 

Pacific,  Pacific . 

June 

28 

11.985 

Commerce  Bank  of  Poplar  Bluff,  National  Association  (20913),  conversion  of  Commerce  Bank  of 
Poplar  Bluff,  Poplar  Bluff 

June 

28 

85.431 
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State-chartered  banks  converted  to  national  banks,  by  states,  January  1  to  June  30,  1985 — continued 

(Dollar  amounts  in  thousands) 


Title  and  location  of  bank 

Effective  date 

Total  assets 

MONTANA 

Firstbank  Butte  National  Association  (18528),  conversion  of  First  Bank  Butte,  Butte 

June  3 

9.782 

NEBRASKA 

North  Platte  National  Bank  (20195).  conversion  of  North  Platte  State  Bank,  North  Platte 

January  2 

39,083 

NORTH  DAKOTA 

First  Bank  Cavalier  National  Association  (20593),  conversion  of  First  State  Bank,  Cavalier 

June  1 

26,742 

First  Bank  Park  River  National  Association  (20586),  conversion  of  First  State  Bank  of  Park  River, 
Park  River  . 

June  1 

28,217 

TEXAS 

Central  National  Bank — North  (18476),  conversion  of  Concho  Valley  Savings  and  Loan,  San 

Angelo  . 

January  1 

16,702 

Mergers  consummated  involving  two  or  more  operating  banks,  January  1  to  June  30,  1985 

(Dollar  amounts  in  thousands) 


Effective 

date 


Merging  banks 
Resulting  bank 


Total  assets 


CONNECTICUT 


February  1 1 


Northern  Connecticut  National  Bank,  Windsor  Locks  (14588) 

The  Connecticut  Bank  and  Trust  Company,  National  Association,  Bridgeport  (4) 
The  Connecticut  Bank  and  Trust  Company,  National  Association,  Hartford  (4) 


$  75,102 

5.442.326 
5.517.428 


January  1 

January  14 

February  1 
February  22 
February  22 
February  22 

March  22 

April  1 
April  26 


FLORIDA 

American  National  Bank  of  Florida,  Jacksonville  (14464) 

American  National  Bank  of  Alachua  County,  Gainesville  (17368) 

American  National  Bank  of  Jacksonville,  Jacksonville  (14464) 

Bank  of  Clearwater,  Clearwater  . 

First  National  Bank  of  Florida,  Tampa  (3497)  . 

Second  National  Bank  of  Tampa,  Tampa  (15396) 

First  National  Bank  of  Florida,  Tampa  (3497)  . 

First  National  Bank  of  Florida,  Tampa  (3497)  . 

First  Gulf  Beach  Bank  and  Trust  Company,  St  Petersburg  Beach 

First  Bank  &  Trust  Company,  Belleair  Bluffs  . 

First  National  Bank  of  Florida,  Tampa  (3497)  . 

Florida  Coast  Bank,  Pompano  Beach  . 

Barnett  Bank  of  South  Florida,  National  Association,  Miami  (13828) 

Barnett  Bank  of  South  Florida,  National  Association,  Miami  (13828) 

Barnett  Banks  Trust  Company,  National  Association,  Jacksonville  (16367) 

Florida  Coast  Bank,  Pompano  Beach  . 

Barnett  Banks  Trust  Company,  National  Association,  Jacksonville  (16367) 

NCNB  National  Bank  of  Florida,  Tallahassee  (15206)  . 

NCNB  National  Bank  of  Florida,  Tampa  (17775)  . 

NCNB  National  Bank  of  Florida,  Tampa  (17775)  . 

NCNB  National  Bank  of  Florida,  Tampa  (17775)  . 

NCNB  National  Bank  of  Florida,  Gainesville  (18139) 

NCNB  National  Bank  of  Florida,  Cross  City  (18138)  . 

NCNB  National  Bank  of  Florida,  Live  Oak  (18135) . 

NCNB  National  Bank  of  Florida,  Tampa  (17775) 

Sun  Bank/Miami,  National  Association,  Miami  (20597)  . 

Flagship  National  Bank  of  Miami,  Miami  (12047) 

Sun  Bank  of  Miami,  Miami  . 

Sun  Bank/Miami,  National  Association,  Miami  (12047)  . 

First  Citizens  Bank  of  Florida,  Tampa  . 

The  First  Bankers  of  Tampa  Bay,  National  Association,  St  Petersburg  (14897) 
The  First  Bankers  of  Tampa  Bay,  National  Association,  St  Petersburg  (14897) 


271,556 

28,690 

295,043 

253,164 

1.965.361 
101.243 

2,319,768 

1.965.361 

105.155 
99,749 

2,170,265 

421,785 

2,731.482 

3,128,052 

49,070 

0 

49,070 

21,777 

3.850,992 

3,911,598 

4,831,178 

23,069 

22.513 

42.704 

4,919.572 

120 

938.155 
462,741 
938,115 

25,702 

77,027 

102,729 


January  1 
January  1 
January  26 
April  1 
April  19 
June  30 


GEORGIA 

The  First  National  Bank  of  Wayne  County,  Jesup  (15614) 

Trust  Company  Bank  of  Southeast  Georgia,  National  Association,  Brunswick  (49441 
Trust  Company  Bank  of  Southeast  Georgia,  National  Association,  Brunswick  (4944) 

The  Rockmart  Bank,  Rockmart . 

The  First  National  Bank  of  Rome,  Rome  (2368)  . 

The  First  National  Bank  of  Rome,  Rome  (2368)  . 

The  First  National  Bank  of  Thomson,  National  Association,  Thomson  (9302) 

Trust  Company  Bank  of  Augusta,  National  Association,  Augusta  (1860) 

Trust  Company  Bank  of  Augusta,  National  Association,  Augusta  (1860) 

Farmers  Bank  of  Pelham,  Pelham  . 

Trust  Company  Bank  of  South  Georgia,  National  Association,  Albany  (14907) 

Trust  Company  Bank  of  South  GA,  N.A.,  Albany  (14907) 

The  Bank  of  Griffin,  Griffin  . 

Bank  South,  National  Association,  Atlanta  (96171 
Bank  South,  National  Association,  Atlanta  (9617) 

The  First  National  Bank  of  Atlanta,  Atlanta  (1559) 

The  Bank  of  Macon  County,  Montezuma . 

The  First  National  Bank  of  Atlanta,  Atlanta  (1559) 


36,499 
171,253 
207,752 
32,632 
127,194 
156,664 
54.155 
168.339 
223  094 
33,484 
99,282 
132,235 
35,519 
1 ,864,336 
1 ,899.755 
6.426,324 
152,746 
6.579.070 


April  1 


ILLINOIS 

Corn  Belt  Bank,  Bloomington 

The  National  Bank  of  Bloomington,  Bloomington  (14178) 

Bancmidwest— McLean  County,  National  Association,  Bloomington  (14178) 


142  990 
128.514 
269.504 


February  25 


INDIANA 

The  State  Bank  of  Waldron,  Waldron 
Central  Indiana  Bank,  N.A.,  Fairland  (8337) 

Shelby  Service  Bank,  National  Association,  Fairland  (8337) 
Central  Indiana  Bank,  National  Association,  Fairland  (8337) 


39  887 
49.765 
120 
89  653 


January  30 


KANSAS 

First  National  Bank  in  Pratt,  Pratt  (6229) 

The  Coats  State  Bank,  Coats 

First  National  Bank  in  Pratt,  Pratt  (6229) 


45,736 
10  001 
55  737 
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Mergers  consummated  involving  two  or  more  operating  banks,  January  1  to  June  30,  1985 — continued 

(Dollar  amounts  in  thousands) 


Effective 

date 

Merging  banks 

Resulting  bank 

Total  assets 

MARYLAND 

Citizens  Bank  of  Keedysville.  Keedysville 

14,136 

Washington  County  National  Savings  Bank  of  Williamsport,  Williamsport  (1551) 

33,101 

January  1 

Washington  County  National  Savings  Bank  of  Williamsport,  Williamsport  (1551) 

46.982 

MASSACHUSETTS 

Bank  of  New  England — Ware,  Ware  . 

46,905 

Bank  of  New  England — Berkshire  County,  National  Association,  Williamstown  (3092) 

30,424 

Bank  of  New  England — Hampshire  County,  National  Association,  Northampton  (383) 

48,605 

January  1 

Bank  of  New  England — Franklin  County  National  Association,  Greenfield  (474)  . 

Bank  of  New  England — Franklin  County  National  Association,  Greenfield  (474) 

6  650 
232,584 

Bank  of  New  England— Franklin  County,  National  Association,  Greenfield  (474) 

232,585 

Bank  of  New  England — West,  National  Association.  Springfield  (308)  . 

879.532 

January  1 

Bank  of  New  England,  National  Association,  Springfield  (308) 

1,103,751 

Bank  of  Boston-Barnstable.  National  Association,  Yarmouth  Port  (516) 

237,028 

The  First  National  Bank  of  Boston.  Boston  (200)  . 

17,967.909 

April  12 

The  First  National  Bank  of  Boston.  Boston  (200)  . 

18,204,937 

The  First  National  Bank  of  Boston.  Boston  (200)  . 

17,967.909 

Bank  of  Boston-Worcester,  National  Association,  Northbridge  (1022)  . 

121,808 

May  17 

The  First  National  Bank  of  Boston.  Boston  (200) 

18,089  717 

MICHIGAN 

Michigan  National  Bank — Midland  Midland  (16920) 

24,210 

Michigan  National  Bank — Valley,  Saginaw  (15403)  . 

156,759 

January  1 

Michigan  National  Bank — Valley,  Midland  (15403)  . 

180,967 

NBD  Northwest  Bank,  Kalkaska 

37,655 

NBD  Northwest  Bank,  National  Association,  Traverse  City  (18143) 

80,201 

March  29 

NBD  Northwest  Bank,  National  Association,  Traverse  City  (18143) 

117,856 

MISSISSIPPI 

Peoples  Bank  of  Mississippi,  National  Association.  Meridian  (16194) 

231,258 

First  National  Bank  of  Newton,  Newton  (14690) 

24,325 

June  1 

Peoples  Bank  of  Mississippi,  National  Association.  Union  (16194)  . 

255,583 

First  State  Bank,  Gulfport  .  .  .  . 

21,661 

Metropolitan  National  Bank.  Biloxi  (16425) 

21,735 

First  National  Bank  of  the  South  Ocean  Springs  (15672)  . 

85,204 

June  30 

Metropolitan  National  Bank,  Ocean  Springs  (15672) 

128,600 

MISSOURI 

Commerce  Bank  of  St  Charles,  National  Association.  St  Charles  (16946)  . 

53,950 

Commerce  Bank  of  Wentzville.  Wentzville  . 

49  674 

January  1 

Commerce  Bank  of  St  Charles  County,  National  Association,  St  Charles  (16946) 

103,419 

Commerce  Bank  of  St  Louis,  National  Association,  St  Louis  (16944)  . 

228  879 

Commerce  Bank  of  Tower  Grove,  St  Louis . 

255,952 

January  1 

Commerce  Bank  of  St  Louis,  National  Association,  St  Louis  (16944)  . 

479,663 

Commerce  Bank  of  Festus,  Festus  . 

65,977 

Commerce  Bank  of  House  Springs,  House  Springs  . 

26,601 

Commerce  Bank  of  Arnold,  National  Association,  Arnold  (16432) 

23,360 

January  i 

Commerce  Bank  of  Jefferson  County.  National  Association  Arnold  (16432) 

115,072 

Commerce  Bank  of  Excelsior  Springs  Excelsior  Springs 

28,508 

Commerce  Bank  of  Clay  County.  National  Association,  Kansas  City  (16750) 

14,636 

January  1 

Commerce  Bank  of  Clay  County  National  Association,  Kansas  City  (16750) 

42.986 

The  Boatmen  s  National  Bank  of  St  Louis.  St  Louis  (12916) 

1,248  665 

Charterbank  St  Louis,  National  Association,  St  Louis  (13726) 

214  750 

March  18 

The  Boatmen's  National  Bank  of  St  Louis,  St  Louis  (12916) 

1  462,084 

Boatmen  s  Union  National  Bank  Springfield  Springfield  (5209) 

342,347 

Charterbank  Springfield  N  A  Springfield  (15183) 

75  414 

March  18 

The  Boatmen's  National  Bank  of  Springfield,  Springfield  (5209) 

417,282 

Landmark  Bank  of  St  Charles  County  N  A  St  Charles  (16383) 

32  952 

The  First  National  Bank  of  Saint  Charles  St  Charles  (260) 

107  437 

April  1 

Landmark  Bank  of  St  Charles  County  National  Association.  St  Charles  (260) 

140  389 

Boatmen  s  Bank  and  Trust  Co  of  Kansas  City.  Kansas  City 

524  393 

Boatmen  s  First  National  Bank  of  Kansas  City.  Kansas  City  (3456) 

1  243  017 

Charter  Bank  Ward  Parkway  N  A  Kansas  (City  (14875) 

80  7 85 

April  15 

Boatmen  s  First  National  Bank  of  Kansas  City.  Kansas  City 

1  840  702 

Mergers  consummated  involving  two  or  more  operating  banks,  January  1  to  June  10,  1985 — continued 

(Dollar  amounts  in  thousands) 


Effective 

date 


Merging  banks 
Resulting  bank 


Total  assets 


MISSOURI — continued 


June  30 


Commerce  Bank  of  Florissant,  Florissant . 

Commerce  Bank  of  Manchester,  Manchester . 

Commerce  Bank — West  National  Association,  Maryland  Heights  (16951) 
Commerce  Bank  of  Kirkwood,  National  Association,  Kirkwood  (16945) 

Commerce  Bank-North  County,  St,  Louis  County . 

Commerce  Bank  of  Richmond  Heights,  Richmond  Heights 
Commerce  Bank  of  Fenton,  National  Association,  Fenton  (16083) 

Commerce  Bank  of  St  Louis  County,  Clayton  . 

Commerce  Bank  of  Chesterfield,  Chesterfield . 

Commerce  Bank — South  National  Association,  St,  Louis  (15996) 

Commerce  Bank  of  University  City,  University  City . 

Commerce  Bank  of  Webster  Grove,  Webster  Grove 

Commerce  Bank  of  St.  Louis  County,  National  Association,  Clayton  (16945) 


72,161 

23,633 

30,896 

110,762 

33,713 

49,080 

57,144 

563,851 

34,008 

43.464 

71,614 

76.081 

1,165,043 


January  1 


NEBRASKA 

Norwest  Bank  Omaha,  National  Association,  Omaha  (2978) 
Norwest  Bank  Omaha  South,  National  Association,  Omaha  (9908) 
Norwest  Bank  Omaha,  National  Association,  Omaha  (2978) . 


631,654 

203,796 

835,374 


January  1 


NEW  HAMPSHIRE 

Indian  Head  National  Bank  of  Keene,  Keene  (877) 
The  Ashuelot  National  Bank  of  Keene,  Keene  (946) 
Indian  Head  National  Bank  of  Keene,  Keene  (877) 


44,522 

47,379 

91,901 


April  12 
May  1 
May  15 

January  7 
February  4 
April  1 


OHIO 

The  Central  Trust  Company,  National  Association,  Cincinnati  (16416) 

The  Southern  Ohio  Bank,  Cincinnati  . 

The  Central  Trust  Company,  National  Association,  Cincinnati  (16416) 

The  Fairfield  National  Bank  of  Lancaster,  Lancaster  (7517) . 

The  Park  National  Bank,  Newark  (9179) . 

The  Park  National  Bank,  Newark  (9179) . 

Mid-American  National  Bank  and  Trust  Company,  Bowling  Green  (15416) 

The  Edgerton  State  Bank  Company,  Edgerton . 

The  Mid-American  National  Bank  and  Trust  Company,  Northwood  (15416) 

PENNSYLVANIA 

Mellon  Bank,  N  A  Pittsburgh  (6301)  . 

The  Citizens  National  Bank  of  New  Castle,  New  Castle  (4676) 

Mellon  Bank,  National  Association,  Pittsburgh  (6301) . 

Upper  Dauphin  National  Bank,  Millersburg  (2252) . 

The  Tremont  National  Bank,  Tremont  (6165) . 

Upper  Dauphin  National  Bank,  Millersburg  (2252) . 

The  Peoples  National  Bank  of  Central  Pennsylvania,  State  College  (12261) 
Farmers  Community  Bank,  State  College 

The  Peoples  National  Bank  of  Central  Pennsylvania,  State  College  (12261) 


1,683,324 

289,484 

1,972,808 

15,570 

42,380 

50,700 

228,694 

43,227 

287,661 


21,809,868 

64,905 

21,809,868 

79,157 

6.498 

85,180 

140,754 

62.420 

203,174 


January  1 


SOUTH  DAKOTA 

The  Frontier  Bank,  Murdo 

First  National  Bank  in  Pierre,  Pierre  (14252) 

First  National  Bank  in  Pierre,  Pierre  (14252) 


11,461 

56,634 

67,645 


January  1 


TENNESSEE 

Third  National  Bank  in  Nashville,  Nashville  (13103) 

The  First  National  Bank  of  Rutherford  County,  Smyrna  (9807) 
Third  National  Bank  in  Nashville,  Nashville  (13103) 


1,982,712 

22,932 

2,005,644 


January  10 


April  29 


TEXAS 

MBank  San  Felipe,  National  Association,  Houston  (16966) 
Capital  Bank  West  Loop,  National  Association,  Houston  (16388) 
MBank  San  Felipe,  National  Association,  Houston  (16966) 

MBank  Ashford,  Houston . 

MBank  Memorial  National  Association,  Houston  (15896) 

MBank  Memorial  National  Association,  Houston  (15896) 


53,375 
62,678 
121.670 
51,627 
62,999 
103  999 
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Mergers  consummated  involving  two  or  more  operating  banks,  January  1  to  June  30,  1985 — continued 

(Dollar  amounts  in  thousands) 


Effective 

date 

Merging  banks 

Resulting  bank 

Total  assets 

VIRGINIA 

Farmers  and  Merchants  National  Bank  Winchester  (6084) 

248,851 

Stonewall  Jackson  Bank  and  Trust  Company,  N  A  ,  Mount  Jackson  (17864) 

1 1 ,293 

January  1 

Farmers  and  Merchants  National  Bank,  Winchester  (6084) 

248  851 

Bank  of  Amelia,  Amelia  County  . 

8,165 

The  First  National  Bank  of  Farmville,  Farmville  (5683) 

82  933 

February  1 

The  First  National  Bank  of  Farmville  Farmville  (5683) . 

91,098 

Dominion  Bank  of  Fredericksburg,  National  Association,  Fredericksburg  (16528) 

27,878 

Dominion  Bank  of  Richmond,  National  Association  Richmond  (15530)  . 

270  822 

February  16 

Dominion  Bank  of  Richmond,  National  Association  Richmond  (15530)  . 

287,822 

Dominion  Bank  of  Richmond,  National  Association  Richmond  (15530) 

383  457 

The  Bank  of  West  Point,  West  Point  . 

102,185 

May  1 1 

Dominion  Bank  of  Richmond,  National  Association  Richmond  (15530) 

469  243 

Dominion  Bank  of  Greater  Hampton  Roads.  National  Association,  Norfolk  (15461) 

423,674 

Bank  of  Virginia  Beach,  Virginia  Beach  . 

82,881 

June  29 

Dominion  Bank  of  Greater  Hampton  Roads,  National  Association,  Norfolk  (15461) 

500,847 

WASHINGTON 

First  Interstate  Bank  of  Washington,  National  Association,  Seattle  (3417)  . 

2,608,784 

Olympic  Bank,  Everett 

338,571 

January  28 

First  Interstate  Bank  of  Washington,  National  Association,  Seattle  (3417)  . 

2,947,355 

Bank  of  Stanwood,  Stanwood 

53,288 

Rainier  National  Bank,  Seattle  (4375)  . 

6,167,442 

June  1 

Rainier  National  Bank,  Seattle  (4375) . 

6,219,403 

WISCONSIN 

First  Bank  Southeast,  National  Association,  Franksville  (15380) 

146,890 

Farmers  and  Merchants  Bank,  Racine 

18,117 

May  11 

First  Bank  Southeast,  N  A  Racine  (15380) 

1 65,00/ 

Marine  Bank  National  Association  Milwaukee  (5458) 

1,470 

Independence  Bank  Wauwatosa  (N  A  ),  Wauwatosa  (14336)  . 

69 

June  3 

Marine  Bank,  National  Association,  Milwaukee  (5458) 

1 ,539 

*  Real  mergers  include  the  merger,  consolidation  or  purchase  and  assumption  of  an  operating  bank  or  banks  where  the  resulting  bank  is  a 
national  bank 


Mergers  consummated  involving  a  single  operating  bank,  January  1  to  June  30,  1985 

(Dollar  amounts  in  thousands) 


Effective 

date 

Operating  bank 

New  bank 

Resulting  bank 

Banking 

offices 

Total 

assets 

January  1 

ALABAMA 

Auburn  National  Bank  of  Auburn,  Auburn 

Auburn  National  Interim  Bank,  Auburn 

Auburn  National  Bank  of  Auburn,  Auburn  (15339) . 

2 

$  72,340 

February  1 

The  Farmers  National  Bank  of  Opelika,  Opelika 

Farmers  National  Interim  Bank,  Opelika 

The  Farmers  National  Bank  of  Opelika,  Opelika  (9550) 

2 

65,501 

May  24 

ARIZONA 

National  Bank  of  Tempe  (Interim),  Tempe 

First  National  Bank  of  Tempe,  Tempe 

First  National  Bank  of  Tempe,  Tempe  (18152) . 

4 

4,582 

June  1 

ARKANSAS 

First  Interim  National  Bank,  Wynne 

The  First  National  Bank  of  Wynne,  Wynne 

The  First  National  Bank  of  Wynne,  Wynne  (10807) . 

2 

56,763 

February  1 

COLORADO 

Evergreen  Interim  National  Bank,  Evergreen 

Evergreen  National  Bank,  Evergreen 

Evergreen  National  Bank,  Evergreen  (17000)  . 

1 

25,624 

April  1 

First  Union  National  Bank  of  Colorado,  Denver 

First  Union  Interim  National  Bank,  Denver 

First  Union  National  Bank  of  Colorado,  Denver  (18009) . 

1 

5,429 

June  3 

DELAWARE 

Interim  Delaware  National  Bank,  Georgetown 

Delaware  National  Bank,  Georgetown 

Delaware  National  Bank,  Georgetown  (16773)  . 

4 

21,492 

January  31 

DISTRICT  OF  COLUMBIA 

Commerce  Bank,  National  Association,  Washington 

National  Bank  of  Commerce,  Washington 

National  Bank  of  Commerce,  Washington  (15127)  . 

3 

61,388 

February  1 

FLORIDA 

New  First  National  Bank  of  Okaloosa  County,  Fort  Walton  Beach 

First  National  Bank  of  Okaloosa  County,  Fort  Walton  Beach 

First  National  Bank  of  Okaloosa  County,  Fort  Walton  Beach  (14775)  . 

6 

131,931 

May  1 

GEORGIA 

Interim  First  National  Bank  of  Union  County,  Blairsville 

First  National  Bank  of  Union  County,  Blairsville 

First  National  Bank  of  Union  County,  Blairsville  (17171)  . 

1 

12,373 

January  10 

ILLINOIS 

DNB,  National  Association,  Dixon 

Dixon  National  Bank,  Dixon 

Dixon  National  Bank,  Dixon  (1881) . 

2 

138,241 

March  31 

NBP  National  Bank,  Petersburg 

National  Bank  of  Petersburg,  Petersburg 

National  Bank  of  Petersburg,  Petersburg  (14607) . 

1 

4.552 

April  3 

New  St  Charles  National  Bank,  St  Charles 

The  St,  Charles  National  Bank,  St  Charles 

The  St  Charles  National  Bank,  St,  Charles  (6219)  . 

2 

34,149 

April  30 

The  Belvidere  National  Bank  and  Trust  Company,  Belvidere 

BNB  National  Bank,  Belvidere 

The  Belvidere  National  Bank  and  Trust  Company,  Belvidere  (14402)  . 

3 

78,557 

May  24 

Des  Plaines  National  Bank,  Des  Plaines 

Des  Interim  National  Bank,  Des  Plaines 

Des  Plaines  National  Bank,  Des  Plaines  (14820) . 

3 

99,240 

June  21 

FNW  National  Bank,  Winnebago 

First  National  Bank  of  Winnebago,  Winnebago 

First  National  Bank  of  Winnebago,  Winnebago  (15225) 

1 

15,682 

January  31 

INDIANA 

Grant  National  Bank,  Marion 

First  National  Bank  in  Marion,  Marion 

Grant  National  Bank,  Marion  (13717) . 

5 

108,028 

April  8 

Union  Interim  National  Bank,  Liberty 

The  Union  County  National  Bank  of  Liberty,  Liberty 

The  Union  County  National  Bank  of  Liberty,  Liberty  (2007) 

1 

61.020 

May  6 

The  National  City  Bank  of  Evansville,  Evansville 

NCB  Interim,  National  Association,  Evansville 

The  National  City  Bank  of  Evansville,  Evansville  (12132) 

11 

294  259 

May  14 

Interim  National  Bank  of  Bloomington,  Bloomington 

First  National  Bank  of  Bloomington,  Bloomington 

First  National  Bank  of  Bloomington,  Bloomington  (1888) 

8 

226  978 
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Mergers'  consummated  involving  a  single  operating  bank,  January  1  to  June  30,  1985 — continued 

(Dollar  amounts  in  thousands) 


Effective 

date 

Operating  bank 

New  bank 

Resulting  bank 

Banking 

offices 

Total 

assets 

June  14 

INDIANA — continued 

Second  American  National  Bank  of  Muncie  Muncie 

American  National  Bank  and  Trust  Company  of  Muncie,  Muncie 

American  National  Bank  and  Trust  Company  of  Muncie  Muncie  (14921) 

8 

150,554 

March  1 

LOUISIANA 

National  Bank  of  Commerce  of  DeRidder,  DeRidder 

DeRidder  National  Bank,  DeRidder 

National  Bank  of  Commerce  of  DeRidder,  DeRidder  (16732) 

1 

29,658 

January  2 

MAINE 

Camden  Interim  National  Bank,  Camden 

The  Camden  National  Bank,  Camden 

Camden  National  Bank,  Camden  (2311) 

5 

83,914 

February  1 

The  New  Ocean  National  Bank,  Kennebunk 

The  Ocean  National  Bank  of  Kennebunk,  Kennebunk 

The  Ocean  National  Bank  of  Kennebunk,  Kennebunk  (1254) 

5 

48,531 

May  7 

The  First  National  Bank  of  Bar  Harbor  Bar  Harbor 

Acadia  Interim  National  Bank  Bar  Harbor 

First  National  Bank  of  Bar  Harbor,  Bar  Harbor  (3941) 

4 

43,116 

June  6 

Lincoln  Interim  National  Bank,  Damariscotta 

The  First  National  Bank  of  Damariscotta,  Damariscotta 

First  National  Bank  of  Damariscotta.  Damariscotta  (446) 

3 

75,105 

January  1 

MARYLAND 

The  Garrett  National  Bank,  Oakland 

Garrett  National  Bank,  Oakland 

The  Garrett  National  Bank  in  Oakland,  Oakland  (13776) 

10 

89,850 

April  1 

Ocean  National  Bank,  Ocean  City 

Atlantic  National  Bank,  Ocean  City 

Atlantic  National  Bank,  Ocean  City  (16337) 

4 

19,753 

May  31 

NEW  HAMPSHIRE 

First  BNH  Interim  National  Bank,  Dover 

Strafford  National  Bank,  Dover 

Strafford  National  Bank,  Dover  (1353) 

3 

51,185 

January  31 

NEW  JERSEY 

Edgewater  Interim  National  Bank,  Englewood  Cliffs 

The  Edgewater  National  Bank,  Englewood  Cliffs 

The  Edgewater  National  Bank,  Englewood  Cliffs  (13893) 

4 

108.190 

March  8 

The  National  State  Bank.  Elizabeth.  N  J  .  Elizabeth 

Constellation  Bank,  National  Association  Elizabeth,  Elizabeth 

The  National  State  Bank  Elizabeth,  N  J  ,  Elizabeth  (1436) 

55 

1,230,294 

April  1 

PNB  National  Bank  Pennsville 

The  Pennsville  National  Bank,  Pennsville 

The  Pennsville  National  Bank,  Pennsville  (15733) 

1 

40,352 

April  1 

Peoples  National  Bank  of  North  Jersey,  Denville  Township 

The  First  Jersey  National  Bank/West.  Denville,  Denville 

The  First  Jersey  National  Bank/West  Denville  (15646) 

8 

124.983 

June  21 

First  National  Bank  m  Fort  Lee  National  Association  Fort  Lee 

First  Interim  National  Bank  in  Fort  Lee,  Fort  Lee 

First  National  Bank  in  Fort  Lee  Fort  Lee  (14287) 

2 

123.684 

January  2 

NEW  YORK 

Suffolk  Interim  National  Bank  Riverhead 

The  Suffolk  County  National  Bank  of  Riverhead  Riverhead 

The  Suffolk  County  National  Bank  of  Riverhead.  Riverhead  (4230) 

6 

238  925 

May  31 

The  New  First  National  Bank  of  Jeffersonville.  Jeffersonville 

The  First  National  Bank  of  Jeffersonville,  Jeffersonville 

The  First  National  Bank  of  Jeffersonville.  Jeffersonville  (10456) 

2 

59  965 

May  31 

CNBT  National  Bank  Canandaigua 

The  Canandaigua  National  Bank  and  Trust  Company  Canandaigua 

The  Canandaigua  National  Bank  Canandaigua  (3817) 

6 

168.658 

June  29 

The  First  National  Bank  of  Wayiand  Wayiand 

WNB  National  Association  Wayiand 

The  First  National  Bank  of  Wayiand  Wayiand  (5196) 

1 

19.719 

NORTH  CAROLINA 

First  National  Bank  of  Reidsvilie  Reidsville 

FN8  National  Bank  Reidsville 

F  st  Nat  onai  Bank  of  Reidsville  Reidsville  (1 1229) 

3 

77.018 

The  F  'sf  Knox  Naf  -nal  Bank  of  Mount  Vernon  Mount  Vernon 

Kro*  Net  nu  flank  of  Mt  Vernon  Mount  Vernon  (7638) 

6 

167  247 

J -\r  Nnn  |r  'or  m  Nr*  or  il  Association  Var  Nnr\ 

/a'  Wert  Nr’  onal  Flank  Van  Wert 

86  182 

Mergers  consummated  involving  a  single  operating  bank,  January  1  to  June  30,  1985 — continued 

(Dollar  amounts  in  thousands) 


Effective 

date 

Operating  bank 

New  bank 

Resulting  bank 

Banking 

offices 

Total 

assets 

May  15 

OHIO — continued 

Piqua  Interim,  National  Association,  Piqua 

The  Piqua  National  Bank  and  Trust  Company,  Piqua 

The  Piqua  National  Bank  and  Trust  Company,  Piqua  (1006)  . 

5 

76,492 

May  22 

The  Security  National  Bank  and  Trust  Co  ,  Springfield 

Security  Interim,  National  Association,  Springfield 

The  Security  National  Bank  and  Trust  Co.,  Springfield  (6594) 

11 

274,168 

May  31 

Second  National  Bank,  Greenville 

SNB  National  Bank,  Greenville 

Second  National  Bank,  Greenville  (2992)  . 

7 

101,548 

May  31 

FBC  Interim,  National  Association,  Lakeview 

Farmers  Banking  Company,  National  Association,  Lakeview 

The  Farmers  Banking  Company,  National  Association,  Lakeview  (18342) . 

3 

56,828 

January  8 

PENNSYLVANIA 

The  Nanticoke  National  Bank,  Nanticoke 

NNB  National  Bank,  Nanticoke 

The  Nanticoke  National  Bank,  Nanticoke  (7406) . 

1 

44,015 

April  23 

First  Community  Interim  National  Bank,  Mifflintown 

The  First  National  Bank  of  Mifflintown,  Mifflintown 

The  First  National  Bank  of  Mifflintown,  Mifflintown  (4039) . 

2 

27,106 

April  30 

The  Grange  National  Bank  of  Wyoming  County  at  Laceyville,  Laceyville 

GNBW  National  Bank,  Laceyville 

The  Grange  National  Bank  of  Wyoming  County,  Laceyville  (8845)  . 

3 

25,582 

May  15 

FNB  National  Bank,  Carbondale 

First  National  Bank,  Carbondale,  Pennsylvania,  Carbondale 

First  National  Bank,  Carbondale,  Pennsylvania,  Carbondale  (664)  . 

8 

151,809 

May  24 

Pennsylvania  National  Bank  and  Trust  Company,  Pottsville 

Pennsylvania  National  Interim  Bank,  Pottsville 

Pennsylvania  National  Bank  and  Trust  Company,  Pottsville  (1663) . 

23 

505,368 

June  24 

First  Interim  National  Bank  and  Trust  Co.,  Waynesboro 

First  National  Bank  and  Trust  Co  ,  Waynesboro 

First  National  Bank  and  Trust  Co  ,  Waynesboro  (1 1866) . 

4 

119,785 

June  1 

SOUTH  CAROLINA 

First  Interim  National  Bank,  Orangeburg 

First  National  Bank,  Orangeburg 

First  National  Bank,  Orangeburg  (13918)  . 

15 

168,159 

March  18 

TEXAS 

New  Citizens  National  Bank,  Crockett 

Citizens  National  Bank,  Crockett 

Citizens  National  Bank,  Crockett  (17456)  . 

1 

20,205 

May  24 

New  First  National  Bank  of  Mount  Vernon,  Mount  Vernon 

The  First  National  Bank  of  Mount  Vernon,  Mount  Vernon 

First  National  Bank  of  Mount  Vernon,  Mount  Vernon  (5409) . 

1 

38,951 

May  31 

New  First  Victoria  National  Bank,  Victoria 

First  Victoria  National  Bank,  Victoria 

First  Victoria  National  Bank,  Victoria  (10360) . 

1 

344,632 

June  17 

New  First  National  Bank  of  Lake  Jackson,  Lake  Jackson 

First  National  Bank  of  Lake  Jackson,  Lake  Jackson 

The  First  National  Bank  of  Lake  Jackson,  Lake  Jackson  (15171) . 

1 

37,015 

January  1 

VERMONT 

The  Factory  Point  National  Bank  of  Manchester 

Center,  Vermont,  Manchester  Center 

New  Factory  Point  National  Bank,  N  A  , 

Manchester  Center 

The  Factory  Point  National  Bank  of  Manchester 

Center,  Vermont,  Manchester  Center  (3080) . 

4 

68.560 

June  18 

The  Woodstock  National  Bank,  Woodstock 

Woodstock  Bank,  National  Association,  Woodstock 

The  Woodstock  National  Bank,  Woodstock  (1 133) . 

3 

36,660 

January  1 

WEST  VIRGINIA 

The  Ronceverte  National  Bank,  Ronceverte 

Ronceverte  Interim  National  Bank,  Ronceverte 

Seneca  National  Bank,  Ronceverte  (6226) 

1 

47,870 

January  2 

Stonewall  National  Bank,  Weston 

Stonewall  Jackson  National  Bank,  Weston 

Stonewall  National  Bank,  Weston  (16761) 

1 

46,685 

January  2 

First  National  Bank  of  Spencer,  Spencer 

West  Central  National  Bank,  Spencer 

First  National  Bank  of  Spencer,  Spencer  (10127) 

1 

50,260 

March  1 

ENB  Interim  National  Bank,  Clarksburg 

The  Empire  National  Bank  of  Clarksburg,  Clarksburg 

The  Empire  National  Bank  of  Clarksburg,  Clarksburg  (7029) 

1 

94  561 
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Mergers  consummated  involving  a  single  operating  bank,  January  1  to  June  30,  1985 — continued 

(Dollar  amounts  in  thousands) 


Effective 

date 

Operating  bank 

New  bank 

Resulting  bank 

Banking 

offices 

Total 

assets 

April  1 

WEST  VIRGINIA— continued 

L  &  S  National  Bank,  New  Martinsville 

The  First  National  Bank  of  New  Martinsville,  New  Martinsville 

The  First  National  Bank  of  New  Martinsville,  New  Martinsville  (5266) 

1 

39  387 

June  1 

NBS  National  Bank  Hinton 

The  National  Bank  of  Summers  of  Hinton.  Hinton 

National  Bank  of  Summers,  Hinton  (7998) 

3 

43,966 

Purchases  of  state  banks  by  national  banks,  by  states,  January  1  to  June  30,  1985 

(Dollar  amounts  in  thousands) 


Title  and  location  of  bank 

Effective 

date 

Total  assets  of 
state  banks 

Total:  7  banks 

FLORIDA 

Barnett  Bank  of  South  Florida,  National  Association,  Miami  (16367),  purchased  Florida  Coast  Bank, 
Pompano  Beach  . 

February 

22 

$421,785 

ILLINOIS 

The  First  National  Bank  of  Dwight,  Dwight  (8044),  purchased  The  Taylor  State  Bank,  Emington 

March 

15 

4,497 

IOWA 

Union  National  Bank,  Massena  (20939),  purchased  Farmers  Savings  Bank,  Massena 

May 

3 

16,920 

OKLAHOMA 

The  First  National  Bank  of  Tonkawa,  Tonkawa  (11397),  purchased  The  Bank  of  Hunter,  Hunter . 

April 

4 

1,254 

Allied  Oklahoma  Bank,  National  Association,  Oklahoma  City  (17095)  purchased  The  Bank  of 

Newcastle,  Newcastle  . 

May 

16 

26,982 

OREGON 

United  States  National  Bank  of  Oregon,  Portland  (4514),  purchased  First  State  Bank  of  Elgin,  Elgin 

April 

12 

18,169 

TENNESSEE 

First  National  Bank  of  Shelbyville,  Shelbyville  (10785),  purchased  The  First  Bank  &  Trust,  Tracy  City 

June 

28 

20,061 

National  banks  converted  to  state  banks,  by  states,  January  1  to  June  30,  1985 

(Dollar  amounts  in  thousands) 


Title  and  location  of  bank 

Effective  date 

Total  assets 

Total:  7  banks 

ALABAMA 

The  Colonial  Bank  of  Opp,  National  Association,  Opp  (15536),  converted  to  The  Colonial  Bank  of 

Opp,  Opp  . 

The  First  National  Bank  of  Fayette,  Fayette  (10377),  converted  to  The  First  Bank  of  Fayette, 

May 

24 

$  18.931 

Fayette . 

May 

29 

49.847 

CALIFORNIA 

24,061 

Regency  Bank,  National  Association  (17678)  converted  to  Regency  Bank,  Fresno 

March 

1 

DELAWARE 

Equitable  Bank  of  Delaware,  National  Association,  Dover  (17318),  converted  to  Equitable  Bank  of 
Delaware  Dover  . 

December 

21, 

156,109 

KANSAS 

Security  National  Bank  of  Kansas  City,  Kansas  City  (13801),  converted  to  Security  Bank  of 

Kansas  City,  Kansas  City . 

1984* 

May 

1 

412,041 

NEBRASKA 

Packers  National  Bank  in  Omaha,  Omaha  (14004),  converted  to  Packers  Bank  &  Trust  Company, 
Omaha . 

April 

23 

125.395 

PENNSYLVANIA 

186,626 

The  Laurel  National  Bank,  Ebensburg  (5084),  converted  to  Laurel  Bank,  Ebensburg 

January 

1 

'Notice  of  this  transaction  was  received  after  the  press  time  for  the  appropriate  Quarterly  Journal. 
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National  banks  reported  In  liquidation,  by  states,  January  1  to  June  30,  1985 


(Dollar  amounts  in  thousands) 


Title  and  location  of  bank 

Effective  date 

Total  assets  of 
liquidated  bank 

Total  14  national  banks 

CALIFORNIA 

Cap<strano  National  Bank  San  Juan  Capistrano  (16518).  absorbed  by  Farmers  and  Merchants  Bank  of 
Long  Beach  Long  Beach 

April 

5 

$58,224 

COLORADO 

First  National  Bank  in  Eads  Eads  (14213)  absorbed  by  OMNIBANK  of  Kiowa  County.  National 
Association  Eads  (20836) 

February 

14 

20,493 

First  National  Bank  of  Springfield  Springfield  (11660)  absorbed  by  Baca  State  Bank,  Springfield 

April 

19 

16,184 

FIORIOA 

Halifax  National  Bank  Port  Orange  (15282)  absorbed  by  Barnett  Bank  of  Volusia  County,  DeLand 

March 

1 

38,584 

IOWA 

First  National  Bank  of  Woodbine  Woodbine  (4745).  absorbed  by  Iowa  Savings  Bank.  Woodbine 

February 

8 

25,782 

MASSACHUSETTS 

The  Northborough  National  Bank,  Northboro  (1279),  absorbed  by  Peoples  Savings  Bank,  Worcester 

March 

5 

20,224 

OHIO 

The  Preble  County  National  Bank  of  Eaton,  Eaton  (3889),  absorbed  by  The  Preble  County  Bank  of 

Eaton  Eaton  . 

February 

16 

56.495 

OKLAHOMA 

The  First  National  Bank  in  Marlow  Marlow  (12129),  absorbed  by  The  First  National  Bank  in  Marlow, 
Marlow  (20838) . 

January 

24 

28,000 

Farmers  National  Bank  of  Erick,  Erick  (12207),  absorbed  by  First  American  Bank.  Erick 

February 

8 

16,845 

First  City  Bank,  National  Association,  Oklahoma  City  (9564),  absorbed  by  City  Bank  &  Trust,  Oklahoma 
City 

June 

21 

97,808 

TEXAS 

34,955 

First  National  Bank  in  Clarksville  Clarksville  (13974)  absorbed  by  Citizens  Bank,  Clarksville 

January 

25 

Peoples  National  Bank  of  Lampasas,  Lampasas  (7572).  absorbed  by  United  Peoples  Bank,  Lampasas 
The  Energy  Bank,  N  A  Dallas  (17322),  absorbed  by  Oak  Bank  &  Trust,  Dallas 

April 

19 

39.427 

May 

17 

29,744 

WYOMING 

American  National  Bank  of  Riverton,  Riverton  (14897),  absorbed  by  First  Wyoming  Bank,  National 
Association-Riverton,  Riverton  (20965) 

June 

1 1 

37,937 

National  banks  merged  or  consolidated  with  state  banks,  by  states,  January  1  to  June  30,  1985 

(Dollar  amounts  in  thousands) 


Title  and  location  of  bank 

Effective 

date 

Total 
assets  of 
national 
banks 

Total  17  banks 

ALABAMA 

First  National  Bank  of  Butler,  Butler  (15342),  merged  into  United  Security  Bank,  Thomasville, 
under  the  title  of  United  Security  Bank  . 

January 

16 

$  35,075 

First  Alabama  Bank  of  Huntsville,  N.A  ,  Huntsville  (4067) 
and  First  Alabama  Bank  of  Montgomery,  N  A  ,  Montgomery  (1814)  ... 
merged  into  First  Alabama  Bank,  Birmingham,  under  the  title  of  First  Alabama  Bank  . 

March 

22 

342,022 

673459 

First  Alabama  Bank  of  Talladega  County,  N.A  ,  Talladega  (7558),  merged  into  First  Alabama 

Bank,  Birmingham,  under  the  title  of  First  Alabama  Bank . 

June 

8 

47,124 

First  Alabama  Bank  of  Anniston,  National  Association,  Anniston  (4250)  . 

and  First  Alabama  Bank  of  Gadsden,  N.A  ,  Gadsden  (15481)  .. 

merged  into  First  Alabama  Bank,  Birmingham  under  the  title  of  First  Alabama  Bank 

June 

8 

131,467 

42,329 

First  Alabama  Bank  of  Baldwin  County,  N.A.,  Bay  Minette  (14720),  merged  into  First  Alabama 

Bank,  Birmingham,  under  the  title  of  First  Alabama  Bank  .  . 

June 

15 

29.807 

First  National  Bank  in  Tuscumbia,  Tuscumbia  (14160),  merged  into  The  Colonial  Bank  of 

Northwest  Alabama,  Lexington,  under  the  title  of  The  Colonial  Bank  of  Northwest  Alabama 

June 

24 

86,593 

KENTUCKY 

The  First  National  Bank  of  Ludlow,  Ludlow  (5323),  merged  into  Covington  Trust  &  Banking 
Company,  Covington,  under  the  title  of  Covington  Trust  &  Banking  Company 

June 

30 

17,547 

MAINE 

Bank  of  Maine,  N  A  ,  Augusta  (498),  merged  into  Norstar  Bank  of  Maine,  Portland,  under  the  title 
of  Norstar  Bank  of  Maine  . 

February 

1 

85,392 

NEW  YORK 

Oneida  National  Bank,  Utica  (1392),  merged  into  Norstar  Bank  of  Upstate  New  York,  Albany, 
under  the  title  of  Norstar  Bank  of  Upstate  New  York  . 

March 

11 

967,544 

PENNSYLVANIA 

Tower  City  National  Bank,  Tower  City  (14031),  merged  into  Mid  Penn  Bank,  Millersburg,  under 
the  title  of  Mid  Penn  Bank . 

January 

1 

8,129 

TENNESSEE 

First  American  National  Bank  of  Memphis,  Memphis  (16302),  merged  into  Midland  Bank  &  Trust 
Company,  Memphis,  under  the  title  of  First  American  Bank . 

June 

1 

79,643 

VIRGINIA 

The  First  National  Bank  of  Poquoson,  Poquoson  (12092),  merged  into  Central  Fidelity  Bank, 
Richmond,  under  the  title  of  Central  Fidelity  Bank,  Richmond 

June 

3 

30,973 

WISCONSIN 

Independence  Bank  Madison  (National  Association),  Monona  (16091),  absorbed  by  Marine 

Bank  Dane  County,  Madison  . 

May 

18 

27,689 

Independence  Bank  Oconomowoc  (N  A.),  Oconomowoc  (13616) 
and  Independence  Bank  Waukesha  (N.A ),  Waukesha  (1086) 
merged  into  Marine  Bank  West,  Delafield,  under  the  title  of  Marine  Bank  West 

May 

28 

37,822 

224,739 
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•Assets  liabilities  and  capital  accounts  of  national  banks,  March  31,  1984  and  March  31 ,  1985 

(Dollar  amounts  in  millions)  _ 
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•  { <  jQ<r.  f  ,e  "at. oral  nonnsured  trust  companies  and  five  national  banks  that  did  not  report 


Year-to-date  income  and  expenses  of  national  banks,  March  31,  1985 

(Dollar  amounts  in  millions) 


4,922  banks' 

Consolidated 
foreign  and 
domestic 

Percent 

distribution 

Interest  income: 

Interest  and  fee  income  on  loans  . 

$27,779 

75  1 

Income  from  lease  financing  receivables  . 

404 

11 

Interest  income  on  balances  due  from  depository  institutions  . 

2,212 

60 

Interest  and  dividend  income  on  securities  . 

4,761 

12  9 

Interest  income  from  assets  held  in  trading  accounts  . 

472 

1.3 

Interest  income  from  federal  funds  sold  and  securities  purchased  under  agreements  to 

resell  . 

1,338 

36 

Total  interest  income  . 

36,966 

1000 

Interest  expense: 

Interest  on  deposits  . 

19,861 

81.9 

Expense  of  federal  funds  purchased  and  securities  sold  under  agreements  to 

repurchase . 

2,832 

11.7 

Interest  on  demand  notes  issued  to  the  U  S  Treasury  and  on  other  borrowed  money 

1,347 

5.6 

Interest  on  mortgage  indebtedness  and  obligations  under  capitalized  leases . 

55 

0.2 

Interest  on  notes  and  debentures  subordinated  to  deposits . 

150 

0.6 

Total  interest  expense . 

24,245 

100  0 

Net  interest  income  . 

12,721 

Provision  for  loan  and  lease  losses  . 

1.996 

Provision  for  allocated  transfer  risk . 

10 

Noninterest  income 

Service  charges  on  deposit  accounts  . 

1,020 

22  6 

Other  noninterest  income  . 

3,492 

77  4 

Total  noninterest  income . 

4,512 

1000 

Gains  and  losses  on  securities  not  held  in  trading  accounts  . 

96 

Noninterest  expense: 

Salaries  and  employee  benefits  . 

5,792 

49  2 

Expenses  of  premises  and  fixed  assets  (net  of  rental  income)  . 

1,905 

16  2 

Other  noninterest  expense  . 

4,071 

34  6 

Total  noninterest  expense . 

11,768 

1000 

Income  (loss)  before  income  taxes  and  extraordinary  items  and  other  adjustments . 

3,555 

Applicable  income  taxes . 

945 

Income  before  extraordinary  items  and  other  adjustments  . 

2,610 

Extraordinary  items  and  adjustments,  net  of  taxes  . 

36 

Net  income . 

2,646 

Total  cash  dividends  declared  . 

1,014 

Recoveries  credited  to  allowance  for  possible  loan  losses . 

364 

Losses  charged  to  allowance  for  possible  loan  losses  . 

1,726 

Net  loan  losses  . 

1,361 

Ratio  to  total  operating  income: 

Interest  on  deposits  . 

47.9 

Other  interest  expense  . 

106 

Salaries  and  employee  benefits  . 

14  0 

Other  noninterest  expense  . 

19  2 

Total  operating  expenses  . 

91.7 

Ratio  of  net  income  (annualized)  to: 

Total  assets  (end  of  period) .  . 

71 

Total  equity  capital . 

11  73 

*  Excludes  five  national  noninsured  trust  companies  and  five  national  banks  that  did  not  report 
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Domestic  office  deposits  of  national  banks,  by  states,  March  31,  1985 


(Dollar  amounts  in  millions) 


Total  demand 
deposits  at 
domestic 
offices 

NOW 

and 

automatic 

transfer 

accounts 

Non¬ 

transaction 

savings 

accounts 

Time 

certificates 
of  deposit 
of  $100,000 
or  more 

Other 
large  time 
deposits 

All  other 
time  de¬ 
posits  at 
domestic 
offices 

Total 
deposits 
at  foreign 
offices 

Total 

consoli¬ 

dated 

deposits 

Brokered 

deposits 

All  national  banks 

$215  668 

$42,749 

$263  042 

$157,558 

$18,063 

$231  909 

$213,674 

$1,142,663 

$16,213 

Alabama 

2,172 

368 

2,210 

1,439 

333 

3,069 

232 

9.823 

120 

Alaska 

609 

19 

604 

328 

2 

206 

2 

1,769 

23 

Arizona 

2,859 

440 

4,180 

1.357 

4 

3  300 

27 

12,167 

0 

Arkansas 

1  401 

409 

2,037 

1,089 

64 

2,418 

4 

7,423 

12 

California 

27  718 

5,738 

40  695 

23,587 

2  356 

22.577 

44,368 

167.040 

2,949 

Colorado 

3,585 

681 

3  998 

2.429 

212 

2,138 

156 

13,199 

186 

Connecticut 

3,069 

605 

2  698 

755 

233 

2,234 

413 

10,007 

139 

Delaware 

145 

19 

887 

1,307 

2 

417 

4 

2,782 

12 

District  of  Columbia' 

2,526 

469 

3  096 

1,905 

40 

780 

2,003 

10,819 

358 

Florida 

11.301 

3,074 

16.615 

4,797 

360 

9,963 

630 

46,740 

237 

Georgia 

4,943 

808 

4,004 

2,015 

72 

3.772 

1,112 

16,726 

394 

Hawaii . 

40 

1 

62 

30 

0 

30 

0 

164 

0 

Idaho 

632 

223 

1,362 

523 

4 

1.646 

0 

4,390 

54 

Illinois 

12,333 

1,846 

11,967 

9.630 

1.541 

14,397 

24,468 

76,182 

1,335 

Indiana 

3  451 

654 

4,765 

2  089 

21 

6,952 

338 

18,270 

66 

Iowa 

1,409 

391 

1.653 

514 

1 

3,221 

25 

7.214 

65 

Kansas 

1,520 

421 

2,032 

1.357 

72 

2,735 

0 

8.136 

3 

Kentucky 

1,994 

498 

1,999 

1.047 

35 

3.319 

131 

9,024 

136 

Louisiana 

3,284 

616 

3,263 

3,570 

19 

3.099 

32 

13,884 

47 

Maine 

345 

147 

609 

110 

3 

458 

0 

1,671 

0 

Maryland 

3,001 

405 

3.490 

1.026 

4 

2,717 

711 

1 1 ,355 

235 

Massachusetts 

5.860 

916 

6.341 

3.142 

777 

2,201 

7,254 

26,493 

341 

Michigan 

5.760 

863 

8,352 

3,331 

113 

8,549 

1,562 

28,531 

425 

Minnesota 

4,552 

922 

4,130 

5,128 

402 

5,586 

3,029 

23,750 

1.577 

Mississippi 

1,348 

316 

1,349 

989 

3 

2,218 

10 

6,233 

0 

Missouri 

4,141 

581 

2,742 

2,985 

309 

3.404 

484 

14,648 

341 

Montana 

457 

227 

777 

307 

28 

1,222 

0 

3,017 

2 

Nebraska 

1,472 

454 

1,521 

535 

14 

3,209 

0 

7,206 

1 

Nevada 

721 

208 

759 

433 

0 

570 

0 

2,691 

118 

New  Hampshire 

491 

235 

830 

209 

2 

572 

0 

2,339 

0 

New  Jersey 

8  328 

1,368 

10,930 

2,357 

64 

8.136 

376 

31,560 

32 

New  Mexico 

881 

174 

1,463 

1,075 

32 

1.180 

0 

4,806 

9 

New  York 

25.164 

3.007 

29,047 

11,354 

4.846 

18,373 

101,300 

193,092 

713 

North  Carolina 

4,230 

1,281 

5.504 

2.230 

243 

4,947 

2,163 

20.599 

248 

North  Dakota 

330 

129 

655 

257 

1 

1,166 

0 

2.538 

4 

Ohio 

8  706 

2  293 

12.699 

4  463 

267 

14,606 

1,051 

44.085 

327 

Oklahoma 

3  141 

593 

3.526 

5.139 

17 

4,166 

135 

16,717 

297 

Oregon 

1.724 

880 

3  088 

683 

0 

2,535 

109 

9,019 

82 

Pennsylvania 

11.433 

2,271 

17.323 

7,328 

882 

15.904 

6,973 

62.114 

1,454 

Rhode  Island 

785 

124 

1,397 

719 

223 

1.016 

745 

5,009 

154 

South  Carolina 

1  633 

491 

1.679 

258 

2 

1,590 

0 

5,654 

0 

South  Dakota 

416 

230 

1.106 

2,116 

10 

2,078 

0 

5,956 

648 

Tennessee 

3.347 

803 

3,488 

1.887 

21 

4.923 

66 

14.535 

10 

Texas 

21,027 

3  222 

16  400 

33.036 

4.072 

15,339 

12  209 

105.304 

2.631 

Utah 

959 

282 

1,135 

829 

4 

1,257 

106 

4.572 

0 

Vermont 

192 

67 

440 

56 

6 

414 

0 

1.175 

0 

Virginia 

2  431 

804 

2  991 

1,296 

82 

4.765 

81 

12,451 

105 

A/ashmgfon 

4  095 

1.258 

5  487 

2.123 

36 

5.385 

993 

19.376 

299 

/Vest  V  rgmia 

1,012 

323 

1.828 

451 

4 

2.758 

0 

6.375 

3 

N  scons  n 

2  310 

439 

3.138 

1.593 

29 

3,719 

371 

11,599 

18 

Wyoming 

382 

157 

689 

344 

192 

671 

0 

2  435 

0 

'  r  ^  and  nonnationai  banks  in  the  District  of  Columbia  all  of  which  are  supervised  by  the  Comptroller  of  the  Currency 


‘tOTE  F  g  .res  may  not  add  to  totals  due  to  rounding 


Domestic  office  loans  of  national  banks,  by  states,  March  31,  1985 

(Dollar  amounts  in  millions) 


Total 

loans, 

gross 

Loans 
secured 
by  real 
estate 

Loans  to 
financial 
institutions 

Loans  to 
farmers 

Commercial 

and 

industrial 

loans 

Personal 
loans  to 
individuals 

Other 

loans 

Total 

loans  less 
unearned 

income 

Total  loans 
at  foreign 
offices 

All  national  banks  . , . . 

$940,476 

$227,460 

$17,518 

$17,912 

$265,068 

$162,876 

$87,042 

$930,126 

$162,601 

Alabama . 

7,235 

1,812 

78 

63 

2,351 

1,899 

996 

7,021 

37 

Alaska  . 

1,385 

438 

0 

8 

521 

196 

217 

1,384 

6 

Arizona  . 

9,513 

2,856 

197 

415 

2,760 

2,667 

567 

9,470 

50 

Arkansas  . 

5,134 

1,747 

55 

172 

1,802 

1,025 

326 

5,022 

6 

California  . 

145,034 

42,129 

1,496 

3,147 

31,344 

20,435 

9,060 

144,815 

37,422 

Colorado  . 

9,981 

3,207 

59 

521 

3,414 

1,980 

797 

9,958 

3 

Connecticut . 

8.509 

2,645 

193 

14 

3,040 

1,868 

543 

8,360 

207 

Delaware  . 

6,584 

409 

7 

0 

212 

5,747 

208 

6.582 

0 

District  of  Columbia* 

7,351 

2,225 

244 

1 

2,211 

682 

1,074 

7.307 

914 

Florida  . 

33,058 

12,712 

325 

116 

7,866 

8,983 

2,712 

32,339 

345 

Georgia 

14,306 

3,245 

214 

64 

4,498 

3,795 

2,219 

14,098 

270 

Hawaii . 

106 

59 

0 

0 

33 

13 

1 

106 

0 

Idaho  . 

3,537 

995 

19 

369 

1,007 

886 

262 

3,511 

0 

Illinois  . 

66,542 

10,999 

1,641 

1,106 

23,113 

7,579 

6,394 

66,071 

15,710 

Indiana  . 

13,173 

4,081 

403 

312 

3,483 

2,995 

1,709 

12,971 

189 

Iowa  . 

4,703 

1,250 

65 

826 

1,193 

954 

403 

4,680 

11 

Kansas  . 

5,274 

1,157 

46 

838 

1,788 

1,040 

405 

5,244 

0 

Kentucky  . 

6,705 

1,810 

69 

267 

1,953 

1,498 

1,018 

6,572 

90 

Louisiana  . 

9,664 

2,853 

55 

57 

3,355 

2,229 

1,062 

9,495 

53 

Maine  . 

1,245 

455 

1 

4 

408 

288 

88 

1,243 

0 

Maryland  . 

9,713 

2,888 

193 

43 

2,619 

2,376 

976 

9,656 

617 

Massachusetts  . 

23,862 

4,185 

461 

31 

9,271 

2,595 

2,363 

23,651 

4  955 

Michigan  . 

20,484 

5,922 

290 

146 

7,511 

3,334 

2,665 

20,432 

616 

Minnesota  . 

20,023 

4,171 

170 

785 

7,772 

2,619 

3,340 

19,868 

1,166 

Mississippi . 

4,202 

1,380 

77 

79 

1,187 

1,127 

354 

4,058 

0 

Missouri  . 

10,992 

2,739 

404 

358 

3,475 

2,132 

1,492 

10,912 

392 

Montana . 

2,127 

502 

3 

344 

717 

467 

95 

2,097 

0 

Nebraska . 

4,919 

767 

140 

1,401 

1,178 

969 

464 

4,909 

0 

Nevada  . 

1,961 

745 

29 

8 

570 

511 

99 

1,961 

0 

New  Hampshire 

1,902 

664 

23 

1 

560 

553 

102 

1,842 

0 

New  Jersey  . 

23,174 

8,129 

658 

10 

7,527 

4,597 

2,100 

22,779 

154 

New  Mexico . 

3,242 

928 

53 

136 

1,209 

775 

141 

3,178 

0 

New  York  . 

167,504 

19,607 

2,485 

416 

30,214 

16,272 

9,  871 

164,728 

88  639 

North  Carolina 

17,975 

4,444 

440 

182 

5,904 

4,162 

2,135 

17,834 

708 

North  Dakota 

1,683 

421 

2 

319 

541 

313 

87 

1,679 

0 

Ohio  . 

34,056 

9,164 

483 

347 

10,020 

9,560 

4,101 

33,362 

381 

Oklahoma  . 

11,436 

3,438 

142 

743 

4,314 

1,526 

1,272 

11,334 

0 

Oregon  . 

7,891 

2,217 

178 

225 

2,530 

1,429 

1,243 

7,830 

70 

Pennsylvania . 

52,026 

10,199 

3,664 

175 

17,557 

7,635 

9,076 

51.354 

3,718 

Rhode  Island 

4,371 

1,176 

144 

3 

1,527 

694 

566 

4,346 

261 

South  Carolina 

4,406 

1,121 

78 

51 

1,263 

1,355 

539 

4,278 

0 

South  Dakota 

9,579 

472 

8 

672 

768 

7,467 

192 

9,556 

0 

Tennessee 

10,420 

2,805 

284 

95 

3,360 

2,327 

1,539 

10,272 

10 

Texas  . 

85,706 

27,308 

1,594 

1,833 

33,302 

10,162 

7,657 

84.825 

3,850 

Utah  . 

3,656 

1,392 

4 

62 

1,063 

831 

304 

3,630 

0 

Vermont  . 

902 

402 

8 

13 

248 

191 

40 

902 

0 

Virginia  . 

11,021 

3,512 

119 

118 

2,597 

3,458 

1,183 

10,660 

35 

Washington 

18,002 

4,853 

133 

578 

5,766 

3,526 

1,747 

17,923 

1,400 

West  Virginia . 

3,801 

1,498 

7 

12 

683 

1,372 

230 

3,675 

0 

Wisconsin  . 

8,869 

2,915 

63 

249 

2,870 

1,481 

974 

8,821 

316 

Wyoming  . 

1,532 

408 

15 

178 

592 

302 

38 

1,524 

0 

*  Includes  national  and  nonnational  banks  in  the  District  of  Columbia,  all  of  which  are  supervised  by  the  Comptroller  of  the  Currency 
NOTE:  Figures  may  not  add  to  totals  due  to  rounding 
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Outstanding  balances,  credit  cards  and  related  plans  of  national  banks,  March  31,  1985 

(Dollar  amounts  in  thousands) 


All  national  banks 

Alabama 

Alaska 

Arizona 

Arkansas 

California 

Colorado 

Connecticut 

Delaware 

District  of  Columbia 
Florida 

Georgia 

Hawaii 

Idaho 

Illinois 

Indiana 

Iowa 

Kansas 

Kentucky 

Louisiana 

Maine 

Maryland 

Massachusetts 

Michigan 

Minnesota 

Mississippi 

Missouri 

Montana 

Nebraska 

Nevada 

New  Hampshire 

New  Jersey 
New  Mexico 
New  York 
North  Carolina 
North  Dakota 
Ohio 

Oklahoma 
Oregon 
Pennsylvania 
Rhode  Island 

South  Carolina 
South  Dakota 

Texas 

Vermont 

Virginia 

Washington 

West  V  rgima 

Wisconsin 

Wyoming 


Total 

number 

of 

national 

banks 

Credit  cards  and 
other  related  credit  plans 

Number  of 
national  banks 

Outstanding 

volume 

4  925 

2,240 

$49,313,344 

72 

22 

221,976 

6 

4 

62.481 

10 

7 

619,199 

77 

11 

58,206 

161 

139 

9,054,701 

233 

192 

692,227 

14 

8 

365,138 

15 

12 

4,669.011 

19 

17 

122,757 

183 

69 

1.649  415 

53 

31 

1,337,975 

3 

2 

2.870 

7 

5 

128.068 

405 

175 

3,069,252 

111 

72 

542,196 

109 

54 

281,546 

168 

36 

185,165 

79 

31 

135,488 

69 

19 

391,319 

8 

6 

53,748 

25 

12 

1,040,363 

60 

48 

631,852 

118 

88 

1,003,419 

199 

131 

276,440 

34 

5 

101,429 

122 

60 

705,855 

54 

30 

33,228 

123 

38 

255,939 

5 

3 

1,917 

26 

23 

57.419 

71 

49 

569.662 

45 

11 

140.682 

107 

54 

4,697.717 

17 

15 

929.386 

40 

22 

19.832 

149 

102 

2.010,618 

229 

51 

180  647 

7 

4 

376.635 

192 

55 

617,31 1 

4 

3 

195.347 

18 

14 

279  676 

25 

10 

7.062  931 

59 

18 

406.928 

1.022 

284 

1  437.536 

7 

4 

121  787 

12 

3 

25,754 

48 

16 

710  439 

24 

10 

1  250  941 

101 

20 

63  235 

122 

104 

453  757 

58 

41 

1 1  929 

20 

18 

122  988 

,ra i  banx  n  the  District  of  Columbia  which  is  also  supervised  by  the  Comptroller  of  the  Currency 
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National  banks  engaged  in  lease  financing,  March  31,  1985 

(Dollar  amounts  in  thousands) 


Total  number 
of  national 
banks 

Number  of  banks 
engaged  in  lease 
financing 

Amounts  of  lease 
financing  at 
domestic  offices 

All  national  banks  . 

4,925 

1,163 

$12,244  371 

Alabama  . 

72 

19 

52,711 

Alaska  . 

6 

2 

8,516 

Arizona . 

10 

2 

156,260 

Arkansas  . 

77 

21 

19,230 

California  . 

161 

55 

3.650.858 

Colorado  . 

233 

88 

150,139 

Connecticut . 

14 

3 

34.997 

Delaware  . 

15 

1 

9,918 

District  of  Columbia . 

19 

6 

33,365 

Florida  . 

183 

32 

178,207 

Georgia  . 

53 

17 

198,413 

Hawaii . 

3 

1 

515 

Idaho  . 

7 

3 

81,046 

Illinois . 

405 

83 

136,180 

Indiana . 

111 

36 

232,140 

Iowa  . 

109 

25 

14,926 

Kansas  . 

168 

36 

34,378 

Kentucky  . 

79 

21 

146,884 

Louisiana . 

69 

10 

71,835 

Maine  . 

8 

2 

6,443 

Maryland  . 

25 

7 

133,605 

Massachusetts  . 

60 

18 

803,626 

Michigan  . 

118 

21 

233,860 

Minnesota  . 

199 

72 

164,784 

Mississippi  . 

34 

6 

11,375 

Missouri  . 

122 

37 

170,451 

Montana . 

54 

13 

2,289 

Nebraska  . 

123 

42 

70.179 

Nevada  . 

5 

2 

23,032 

New  Hampshire  . 

26 

4 

2,084 

New  Jersey . 

71 

17 

183,511 

New  Mexico  . 

45 

19 

13,585 

New  York  . 

107 

29 

1,424,947 

North  Carolina  . 

17 

6 

491,497 

North  Dakota  . 

40 

16 

10.069 

Ohio  . 

149 

60 

748,050 

Oklahoma  . 

229 

68 

21,829 

Oregon  . 

7 

2 

210,389 

Pennsylvania . 

192 

25 

753,017 

Rhode  Island  . 

4 

2 

312.057 

South  Carolina  . 

18 

3 

37,312 

South  Dakota  . 

25 

8 

1,383 

Tennessee  . 

59 

26 

64.382 

Texas  . 

1,022 

117 

412,056 

Utah  . 

7 

2 

101,961 

Vermont  . 

12 

1 

1,164 

Virginia . 

48 

9 

169,061 

Washington . 

24 

9 

364  019 

West  Virginia . 

101 

13 

7,077 

Wisconsin  . 

122 

31 

82,797 

Wyoming  . 

58 

15 

1,962 

District  of  Columbia— all*  . . . , 

20 

6 

33.365 

*  Includes  the  nonnational  bank  in  the  District  of  Columbia,  which  is  also  supervised  by  the  Comptroller  of  the  Currency 
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Total  loans  and  leases  past  due  at  national  banks,  by  states,  March  31,  1985 

(Dollar  amounts  in  millions) 


Number 

of 

banks 

Type  of  loan 

Real  estate 

Commercial  and 
industrial 

Personal 

All  other 

Total 

domestic 

loans" 

Foreign 

Reporting  national  banks 

4  925 

$10,428 

$12,710 

$4,839 

$6  095 

$36,422 

$10235 

Alabama 

72 

39 

75 

52 

21 

203 

0 

Alaska 

6 

32 

21 

5 

17 

85 

1 

Arizona 

10 

118 

132 

63 

58 

372 

9 

Arkansas 

77 

87 

52 

31 

56 

271 

0 

California 

161 

2,946 

2,690 

666 

1,202 

7,546 

2,759 

Colorado 

233 

132 

121 

73 

252 

715 

0 

Connecticut 

14 

82 

139 

66 

17 

305 

23 

Delaware 

15 

14 

2 

224 

1 

241 

0 

District  of  Columbia 

19 

128 

138 

12 

22 

304 

56 

Florida 

183 

472 

318 

178 

101 

1,104 

16 

Georgia 

53 

80 

133 

101 

51 

376 

22 

Hawaii 

3 

1 

1 

1 

5 

0 

Idaho 

7 

58 

56 

22 

31 

170 

0 

Illinois 

405 

486 

822 

193 

353 

2,094 

804 

Indiana 

111 

120 

71 

69 

90 

408 

17 

Iowa 

109 

39 

12 

24 

118 

316 

2 

Kansas 

168 

34 

9 

26 

75 

208 

0 

Kentucky 

79 

67 

43 

33 

57 

236 

7 

Louisiana 

69 

140 

171 

89 

70 

501 

0 

Maine 

8 

16 

12 

5 

4 

39 

0 

Maryland 

25 

78 

98 

112 

22 

314 

27 

Massachusetts 

60 

117 

312 

74 

111 

632 

325 

Michigan 

118 

236 

203 

71 

91 

651 

14 

Minnesota 

199 

225 

336 

62 

273 

1,060 

117 

Mississippi 

34 

57 

30 

37 

27 

163 

0 

Missouri 

122 

75 

153 

53 

107 

462 

18 

Montana 

54 

24 

5 

17 

69 

166 

0 

Nebraska 

123 

28 

18 

28 

159 

313 

0 

Nevada 

5 

62 

21 

10 

3 

97 

0 

New  Hampshire 

26 

16 

10 

14 

13 

56 

0 

New  Jersey 

71 

271 

240 

107 

70 

708 

6 

New  Mexico 

45 

27 

33 

21 

71 

190 

0 

New  York 

107 

934 

1,388 

696 

373 

3,414 

5.208 

North  Carolina 

17 

57 

119 

73 

43 

293 

20 

North  Dakota 

40 

16 

11 

42 

112 

0 

Ohio 

149 

385 

470 

238 

143 

1,300 

29 

Oklahoma 

229 

175 

211 

51 

195 

841 

0 

Oregon 

7 

137 

175 

29 

59 

402 

4 

Pennsylvania 

192 

419 

670 

216 

320 

1,662 

197 

Rhode  Island 

4 

25 

46 

17 

19 

109 

31 

South  Carolina 

18 

37 

34 

21 

16 

113 

0 

South  Dakota 

25 

20 

30 

329 

107 

504 

0 

Tennessee 

59 

104 

131 

74 

49 

380 

1 

Texas 

1.022 

1.118 

2,073 

252 

762 

4,585 

371 

Utah 

7 

132 

57 

27 

15 

233 

0 

Vermont 

12 

19 

13 

6 

3 

43 

0 

Virginia 

48 

99 

57 

66 

26 

262 

4 

yVashmgton 

24 

259 

575 

97 

123 

1,061 

149 

/Vest  Virginia 

101 

62 

18 

48 

28 

180 

0 

//  sconsm 

122 

96 

154 

35 

109 

455 

1 

/Vyoming 

58 

24 

16 

13 

51 

166 

0 

The  ',i>m  of  Re  i  estate  Commercial  and  industrial  Personal  and  All  other  is  less  than  Total  domestic  because  nonaccrual  loans  are  not 
•ec/Ved  by  oan  '/oe  by  banks  filing  the  abbreviated  Report  of  Condition  and  as  a  result,  are  counted  in  the  total  figure  only 

Casres  rdicafe  amounts  of  ess  fhan  $.500  000 


Average  national  banks'  percent  of  loans  past  due  at  domestic  offices,  by  assets 


Assets  in  millions  of  dollars 


Less 

than 

$10 

$10 

to 

$20 

$20 

to 

$25 

$25 

to 

$40 

$40 

to 

$100 

$100 

to 

$300 

$300 

to 

$900 

$900 

to 

$5,000 

$5,000 

or 

more 

All 

national 

banks 

Real  estate 

39 

June  1983 

3.1 

3.9 

4.5 

3.9 

3.7 

40 

4  3 

4  6 

55 

September  1983 

2.9 

3.9 

3.8 

4.2 

3.6 

4.0 

3.9 

4.2 

54 

38 

December  1983  . .  . 

2.9 

3.7 

4  3 

4.1 

3.6 

4  1 

3.7 

4  3 

5  4 

3  8 

March  1984  . 

2.5 

3.8 

4.2 

4.0 

3.5 

3.0 

3.7 

4  3 

50 

3  6 

June  1984  . 

2.2 

3.9 

3.4 

3.6 

3.3 

2.7 

3.4 

3  6 

4  8 

3  3 

September  1984 

2.1 

3.4 

3.5 

3.6 

3.3 

2.8 

34 

4  0 

4.5 

32 

December  1984 

2.0 

3.6 

3.9 

3.8 

36 

3.0 

40 

4  4 

5.7 

3  5 

March  1985  . 

2.3 

3.8 

4.0 

4.0 

3.7 

3.1 

4  0 

4.2 

5.0 

36 

Commercial  and 
industrial 

4  8 

June  1983  . 

3.5 

4.7 

5.1 

4  9 

4.5 

5.3 

6.2 

66 

7.1 

September  1983 

4.5 

4.9 

5.6 

4  9 

4.4 

5.3 

6.0 

6.2 

7.7 

4  9 

December  1983 

4.3 

5.2 

5.1 

4.7 

4.3 

5.0 

5.3 

5  4 

7  2 

4  8 

March  1984  . 

NA 

NA 

NA 

NA 

NA 

NA 

5.1 

6.3 

6.4 

55 

June  1984  . 

NA 

NA 

NA 

NA 

NA 

NA 

5.0 

5.2 

5.5 

5.0 

September  1984 

NA 

NA 

NA 

NA 

NA 

NA 

4.9 

5.1 

5  3 

4  8 

December  1984 

NA 

NA 

NA 

NA 

NA 

NA 

5.0 

5.1 

5.5 

4.9 

March  1985  . 

NA 

NA 

NA 

NA 

NA 

NA 

5.1 

5.0 

5.4 

4.9 

Personal 

2.3 

3.0 

June  1983  . 

2.4 

3.5 

36 

3.3 

3.1 

2.6 

2.7 

2.3 

September  1983 

2.5 

3.4 

3.5 

3.4 

3.1 

2.6 

2.4 

24 

2.2 

30 

December  1983 

2.9 

3.7 

3.5 

3.7 

3.2 

2.8 

2.4 

2.5 

2.3 

3.2 

March  1984  . 

3.4 

5.6 

3.5 

4  1 

3.2 

8.6 

2.1 

2  2 

2.4 

4  5 

June  1984  . 

2.9 

3.7 

3.2 

3.3 

3.1 

2.6 

2.0 

2.1 

2.3 

3.0 

September  1984  .  . 

2.6 

3.5 

2.9 

3.4 

3.1 

2.5 

2.2 

2.4 

2.2 

3.0 

December  1984 

2  8 

3.8 

3.5 

3.6 

3.2 

2  7 

2.4 

2.7 

2.4 

3.2 

March  1985  . 

2.5 

3.5 

3.7 

3.4 

3.2 

2.5 

2.3 

2.5 

2.6 

3  1 

All  other 

3.4 

4.5 

3.1 

June  1983  . 

2.1 

3.0 

3.9 

3.1 

3.2 

3.7 

2.9 

September  1983 

3.0 

3.3 

2.8 

2.8 

3.2 

4.2 

3.5 

3.2 

4  3 

33 

December  1983 

3.1 

3  0 

2.9 

3.3 

3.0 

3.6 

3.2 

2.9 

4.1 

3.2 

March  1984  . 

2.5 

3.7 

4.3 

4  7 

4.2 

3.3 

1.9 

2.2 

39 

3  8 

June  1984  . 

3.4 

4  0 

3.7 

3  7 

3.7 

3.1 

1.9 

2.0 

36 

3.5 

September  1984  .  .  . 

2.4 

3.8 

4.1 

4.3 

3  8 

3.3 

1.4 

1  8 

3.3 

5  0 

December  1984 

2.6 

4.2 

4.5 

4.5 

4.1 

3.5 

2  0 

2.2 

3  4 

3  8 

March  1985 

3.2 

4.3 

4.4 

5.0 

4.8 

3.9 

2.0 

2  4 

3.7 

4  3 

Total  loans 

4  8 

5.7 

4.2 

June  1983  . 

2.7 

4.1 

4  5 

4.5 

4  4 

4.1 

4.5 

September  1983 

2.9 

4,1 

4.5 

4  6 

4.3 

4  1 

4.3 

4  4 

56 

4  2 

December  1983 

3.2 

4.3 

46 

4.7 

4  4 

4.2 

4.0 

4.1 

5.4 

4.3 

March  1984  . 

2.9 

4.4 

49 

5.1 

4.7 

4.1 

3.9 

4  0 

4  9 

4  5 

June  1984  . 

2.8 

4  4 

4.3 

4.5 

4  4 

3.8 

3.6 

3.6 

4  4 

4  1 

September  1984  .  . 

2.6 

4.4 

4.7 

4  8 

4.5 

4.0 

3.6 

3.7 

42 

4.3 

December  1984 

2.7 

5.0 

5.2 

5.3 

4.9 

4  3 

4.0 

3.9 

4  5 

4  7 

March  1985  . 

3.3 

5.2 

5.9 

58 

5  4 

4.7 

39 

3.9 

4  4 

5  1 

See  notes  at  end  of  tables 
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Average  national  banks  percent  of  loans  past  due  at  foreign  offices,  by  assets 


Assets  m  millions  of  dollars 

$300 

to 

$900 

$900 

to 

$5  000 

$5  000 
or 

more 

All 

national 

banks 

Ail  foreign  office  loans 

June  ’983 

179 

89 

78 

96 

September  1983 

23  2 

11  2 

89 

11  2 

December  1983 

11  2 

13  7 

98 

122 

March  1984 

7  2 

86 

8  6 

84 

June  1984 

93 

69 

93 

80 

September  1984 

98 

8  7 

8.2 

88 

December  1984 

11  3 

76 

7  8 

82 

March  1985 

9  1 

7  4 

8  2 

79 

NOTES: 

These  figures  include  non-accrual  and  past  due  loan  and  lease  financing  receivables. 

Past  due  loans— These  items  are  (1 )  single  payment  notes  30  days  or  more  past  maturity;  (2)  single  payment  notes 
with  interest  due  at  specified  intervals  and  demand  notes  on  which  interest  is  due  and  unpaid  for  30  days  or  more, 
(3)  amortizing  real  estate  loans  and  closed-end  monthly  installment  loans  and  lease  financing  receivables  in 
arrears  two  or  more  monthly  payments,  or,  if  scheduled  other  than  monthly,  when  one  scheduled  payment  is  due 
and  unpaid  for  30  days  or  more,  (4)  open-end  credit  accounts  on  which  the  customer  has  not  made  the  minimum 
monthly  payment  for  two  or  more  billing  cycles,  and  (5)  unplanned  overdrafts  outstanding  30  days  or  more  after 
origination 

Non-accrual  loans — These  items  are  (1 )  those  maintained  on  a  cash  basis  because  of  deterioration  in  the  financial 
position  of  the  borrower;  and  (2)  those  on  which  principal  or  interest  has  been  in  default  for  a  period  of  90  days  or 
more  unless  the  obligation  is  both  well  secured  and  in  the  process  of  collection,  in  which  case  it  is  considered 
merely  past  due 

Average  banks’  percent  of  loans  past  due—  Percentages  reported  are  averages  of  individual  banks’  percentages 
of  loans  past  due  with  each  bank  accorded  the  same  weight  regardless  of  size;  those  individual  bank  percentages 
are  based  on  dollar  value  of  loans  past  due  All  figures  are  as  of  the  last  day  of  the  month  indicated. 

Loan  categories — The  loan  categories  for  this  table  correspond  to  those  for  the  report  of  condition  except  for 
"Other  loans  ’’  "  Other  loans"  includes  loans  to  financial  institutions,  loans  for  purchasing  or  carrying  securities, 
loans  to  farmers  and  all  other  loans  not  included  in  the  specified  categories. 

Data  for  prior  periods,  based  on  slightly  different  definitions,  may  be  found  in  the  Quarterly  Journal,  Volume  2, 
Number  1,  pp  229-232. 

Beginning  March  1984,  past  due  commercial  and  industrial  loans  of  banks  with  less  than  $300  million  in  assets 
have  been  combined  with  all  other  loans. 


Foreign  branches  of  national  banks,  by  region  and  country,  December  31,  1984 


Region  and  country 


Number 


Central  America 


45 


Middle  East 


Region  and  country 


Number 

22 


El  Salvador 

Guatemala 

Honduras 

Mexico 

Nicaragua 

Panama .  .  . 


2 

3 

2 

5 

2 

31 


Bahrain . 

Jordan 

Lebanon 

Oman . 

Qatar . 

United  Arab  Emirates 


4 

3 

4 
2 
1 
8 


South  America 


171 


Europe 


137 


Argentina . 

Bolivia . 

Brazil . 

Chile . 

Ecuador . 

Guyana  . 

Paraguay . 

Peru . 

Uruguay . 

Venezuela . 

West  Indies — Caribbean 

Bahamas . 

Barbados  . 

British  Virgin  Islands . 

Cayman  Islands . 

Dominican  Republic . 

French  West  Indies . 

Haiti . 

Jamaica . 

Netherlands  Antilles 

West  Indies  Federation  of  States 

Africa . 

Egypt 

Gabon  . 

Ivory  Coast . 

Kenya . 

Liberia . 

Mauritius . 

Senegal . 

Sudan  . 

Tunisia . 


62 

5 

21 

27 

10 

1 

16 

7 

18 

4 


170 


65 

1 

2 

72 

17 

2 

5 

1 

4 

1 


22 


6 

2 

4 

2 

4 

1 

1 

1 

1 


Austria . 

Belgium . 

Denmark . 

France  . 

Germany . 

Greece . 

Ireland . 

Italy . 

Luxembourg . 

Monaco  . 

Netherlands . 

Spain . 

Switzerland . 

United  Kingdom . 

Asia  and  Pacific . 

Brunei  . 

Hong  Kong 

India . 

Indonesia . 

Japan . 

Korea . 

Macau . 

Malaysia . 

Pakistan . 

Philippines  . 

Singapore . 

Sri  Lanka . 

Taiwan . 

Thailand . 

Turkey  . 

U  S  Overseas  Areas  and  Trust  Territories 


1 

4 

3 
9 

11 

22 

4 
12 

2 

2 

4 

8 

9 

46 


184 


3 

69 

10 

5 

25 

13 

1 

5 
7 

11 

18 

2 

7 

2 

6 


49 


Guam . 

Puerto  Rico . 
Virgin  Islands 


3 

30 

16 


Total 


800 


231 


Foreign  branch  assets  and  liabilities  of  national  banks,  December  31,  1984 

(Dollar  amounts  in  thousands) 


Assets 

Cash  and  cash  items  in  process  of  collection 
Balances  with  U  S  banks  (including  iBFs  and 
foreign  branches  of  U  S  banks) 

Balances  with  foreign  banks  (including  U  S 
branches  and  agencies  of  foreign  banks  &  their 
IBFs) 


$ 


Securities 


Loans.  Discounts,  Overdrafts,  and  Leases 
A  Secured  by  real  estate 
B  To  financial  institutions 
C  To  commercial  and  industrial  borrowers 
D  To  non-U  S  govt  &  official  institutions 
E  To  all  others 
Less  Unearned  discount 
Total  loans  and  leases,  net 
Customers  liability  on  acceptances  outstanding 
Premises,  furniture  and  fixtures 
Accruals — interest  earned  foreign  exchange 
profits,  etc 

Net  due  from  other  foreign  branches  of  this  bank 
Net  due  from  head  office  and  U  S  branches  of 
this  bank 

Net  due  from  consolidated  subsidiaries  of  this 
bank 

Other  assets 
Total  assets 


Liabilities 


940.059 

11.716.358 


42,793  869 
4.037,665 

4  241,161 
1 1 .608  141 
65  378,079 
9  943  806 
7.697,116 
286  966 
98  581,337 
7.204,258 
1.143,143 


Deposits  of  U  S  banks  (including  IBFs  and 
foreign  branches  of  U  S  banks) 

Deposits  of  foreign  banks  (including  U  S 
branches  of  foreign  banks  and  their  IBFs) 

Other  deposits 

Liabilities  for  borrowed  money 
Liability  on  acceptances  executed  and 
outstanding 

Accrued  taxes  and  other  expenses 
Net  due  to  other  foreign  branches  of  this  bank 
Net  due  to  head  office  and  U  S  branches  of  this 
bank 

Net  due  to  consolidated  subsidiaries  of  this  bank 
Other  liabilities 

Total  liabilities . 


$  17.048  496 

37.891,672 
96  467  200 
5.978,581 

5.908.980 

3,157,205 

34.125.853 

25,089.794 

3.561,604 

2.278,366 


231,507,751 


3.174,677 

30,754,851 

17,623,780 

9,468.054 
4  069.700 

231,507,751 


Memoranda 

Standby  letters  of  credit 
Commercial  letters  of  credit  issued  and 
outstanding 

Guarantees  and  letters  of  indemnity 
Commitments  to  purchase  foreign  currency  and 
U  S  dollar  exchange 

Total  interest  bearing  balances  included  in  items 
2  and  3 

Total  interest  bearing  deposits  included  in  items 


$  13,660,028 

3,732,707 

2,538.674 

211,150,978 

52,906.512 


14  15  and  16 


144,919.823 


Total  foreign  branch *  assets  of  national  banks,  year-end  1953-1984 

(Dollar  amounts  in  thousands) 


Year 

Branches 

Assets 

Year 

Branches 

Assets 

1953 . 

NA 

$  1,682,919 

1969  . 

428 

$  28,217.139 

1954 . 

NA 

1,556,326 

1970  . 

497 

38.877,627 

1955 . 

85 

1,116,003 

1971 . 

528 

50.550,727 

1956 

NA 

1,301,883 

1972  . 

566 

54,720,405 

1957 . 

NA 

1  342  616 

1973 

621 

83  304  441 

1958 . 

NA 

1  405  020 

1974 

649 

99  810  999 

1959 . 

NA 

1  543  985 

1975  . 

675 

111  514  147 

1960 . 

93 

1,628,510 

1976  . 

635 

134,790,497 

1961 . 

102 

1,780,926 

1977  . 

629 

161,768,609 

1962 . 

1 1 1 

2  008  478 

1978 

646 

180  712  782 

1963 . 

124 

2,678,717 

1979  . 

667 

217.611,974 

1964 . 

138 

3  319  879 

1980 

672 

242  763  325 

1965 . 

196 

7,241,068 

1981 . 

710 

274,776,705 

1966 . 

230 

9,364,278 

1982  . 

767 

272  989  320 

1967 . 

278 

11,856,316 

1983  . 

769 

275,180  362 

1968 

355 

16,021,617 

1984  . 

800 

231,507,751 

*  Includes  military  facilities  operated  abroad  by  national  banks  from  1966  through  1971 
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issued,  January  1  to  June  30,  1985,  121-164 
securities,  76-77 
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for  national  bank  charters,  by  states,  January  1  to  June  30, 

1985,  203 
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at  foreign  offices,  230 
by  assets,  229 

Bank  customers,  58-60 

Bank  Bribery  Act,  28 

Bank  Definition  Act,  28-32 

Bank  fraud,  22-28 

Bank  Holding  Company  Act,  32 

Bank  Secrecy  Act,  22-28 

Barrett,  Ford,  speech  by,  48 

Bench,  Robert  R  ,  speeches  by,  15,  37 

Booker,  Janice  A  ,  speech  by,  45 

Branches  of  national  banks: 

CBCT,  by  states,  January  1  to  June  30,  1985,  200 
foreign,  231,  232,  233 
by  states,  January  1  to  June  30,  1985,  199 
Brokered  deposits,  60-63 

CBCT  (See  Customer-bank  communications  terminals) 

Cease  and  desist  orders  (See  Enforcement  actions) 

Certificates  for  Automobile  Receivables,  54 
Charters  and  chartering: 
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1985,  219 

state  banks  converted  to  national  banks,  January  1  to  June  30, 
1985,  209 

Comptroller  of  the  Currency 
administrative  actions  of,  121-164 

decision  on  the  application  of  Deposit  Guaranty  National  Bank, 
69 

district  offices,  inside  back  cover  enforcement  actions  of,  76- 
77,  121-164 

interpretive  letters  of,  April  15  to  June  15,  1985,  79-1 19 
litigation,  11 

policy  on  establishment  of  domestic  branches,  70 
rulings  and  correspondence,  65-77 
speeches  by,  18,  34,  56 
testimony  of,  22,  28,  40,  43,  60 
Computerized  loan  origination  networks,  5 
Concentrations  of  risk,  37-40 
Conover,  C  T 
speeches  by,  18,  34 
testimony  of.  22,  28 
Consolidations  ( See  mergers) 

Conversions: 

national  banks  converted  to  state  banks,  January  1  to  June  30, 
1985,  219 

state-chartered  banks  converted  to  national  banks,  January  1  to 
June  30,  1985,  209 

Corporate  reorganizations,  mergers  consummated  pursuant  to, 
January  1  to  June  30,  1985,  by  states,  215 
Credit  cards  and  related  plans  of  national  banks,  balances 
outstanding,  by  states,  March  31,  1985,  226 


Customer-bank  communications  terminal  (CBCT)  branches  by 
states,  January  1  to  June  30,  1985,  200 

Deposit  Guaranty  National  Bank,  69-76 
Deposit  insurance  system,  reform  of,  56,  60 
Deregulation,  15-18,  18-22,  35-36,  40-43,  45-48 
Domestic  offices  of  national  banks 
by  states,  January  1  to  June  30,  1985,  199 
deposits  in,  by  states,  March  31,  1985,  224 
loans  of,  by  states,  March  31,  1985,  225 

Enforcement  actions  issued  by  OCC,  January  1  to  June  30,  1985, 
76-77,  121-164 

Federal  branches  and  agencies  of  foreign  banks,  by  state,  201 
Fiechter,  Jonathan  L  ,  testimony  of,  32 
Foreign  branches  of  national  banks: 
assets,  year-end  1953-1984,  233 
assets  and  liabilities  of,  232 
by  region  and  country,  231 

Formal  agreements  of  OCC  (See  Enforcement  actions) 

Freeman,  Marianne,  article  by,  5 

Government  securites,  43-44 
Guarantees,  48-56 

H  R  20,  testimony  on,  28-31 
H  R  1474,  24 

Income  and  expenses  of  national  banks,  March  31,  1985,  223 
Interpretive  letters  of  OCC,  April  15  to  June  15,  1985,  79-119 
Interstate  banking,  29-30,  32-34 
INVEST  securities  brokerage  program,  67-69 

Katz,  Eugene,  article  by,  11 

Lease  financing  by  national  banks,  by  states,  March  31,  1985, 

227 

Letters  of  credit,  interpretive  letter  on,  114 

Litigation  involving  OCC,  11 

Loans 

in  domestic  offices  of  national  banks,  by  states,  March  31, 

1985,  225 

past  due,  228,  229,  230 

Mancusi,  Michael  A  ,  speech  by,  58 
McFadden  Act,  32 

Memorandum  of  understanding  (See  Enforcement  actions) 
Mergers  resulting  in  national  banks 
consummated  involving  two  or  more  operating  banks,  April  1  to 
June  30,  1985,  165-196 

consummated  involving  a  single  operating  bank,  by  states, 
January  1  to  June  30,  1985,  215 
consummated  involving  two  or  more  operating  banks,  by  states, 
January  1  to  June  30,  1985,  21 1 
Mortgage  loans,  5 

National  Bank  Act,  69 
National  banks: 

applications  for  charters,  approved  and  rejected,  203 
applications  for  charters,  January  1  to  June  30,  1985,  202 
assets,  liabilities  and  capital  accounts  of,  222 
branches  of 
by  states,  199 
CBCT.  by  states,  200 
foreign,  231 .  232,  233 

charters,  applications  for,  January  1  to  June  30,  1985  202 
converted  to  state  charters,  January  1  to  June  30  1985  2 1 9 
conversions  of  state  banks  to,  January  1  to  June  30  1985  209 
credit  card  balances  of,  March  31  1985,  226 


235 


deposits  n  domestic  ottces  March  31  1985  224 
engaged  n  ease  financing  March  31  1985  227 
ncome  and  expenses  of  223 
ir  iquidation  January  1  to  June  30,  1985,  220 
cans  n  domestic  offices  of  March  31,  1985  225 
merged  or  consolidated  with  state  banks,  by  states,  January  1 
to  June  30  1985  221 
mergers  resulting  m 
April  1  to  June  30  1985  165-196 
January  1  to  June  30  1985  211,215 
new  by  states,  January  1  to  June  30,  1985  207 
operations  of  1 

past  due  loans  of  228  229,  230 

purchases  of  state  banks  by.  January  1  to  June  30,  1985,  219 
Nonbank  banks,  28-31 

Operations  of  national  banks,  1 

Past-due  loans 

average  banks'  percent,  at  foreign  offices,  230 
average  banks  percent,  by  assets,  229 
total.  228 

Purchases  of  state  banks  by  national  banks,  by  states.  January  1 
to  June  30  1985,  219 

Reagan  Woodrow  W  ,  article  by,  1 
Regional  reciprocity  laws.  33-34 
Repurchase  agreements,  43  44 
Retail  banking  58-60 
Right  to  Financial  Privacy  Act,  28 

Securities  brokerage  67-69 
Securities  disciplinary  proceedings,  76-77 
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